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BNCCORP, INC. 
322 East Main Avenue 

Bismarck, North Dakota 58501 
 

NOTICE OF ANNUAL MEETING OF STOCKHOLDERS 
June 19, 2019 

 
 

The annual meeting of stockholders of BNCCORP, INC., a Delaware corporation, will be held at 8:30 a.m. (Central 
Daylight Time) on Wednesday, June 19, 2019, at BNC National Bank, 322 East Main Avenue, Bismarck, North Dakota, in 
the Second Floor Conference Room. At the meeting, stockholders will be asked to: 
 

1. Elect two directors; 

2. Approve the BNCCORP, INC. 2019 Equity Incentive Plan; 

3. Ratify the appointment of KPMG LLP as BNC’s independent auditor for 2019; and 
 

4. Consider any other business that may properly come before the meeting. 
 

The Board of Directors has set the close of business on Monday, April 22, 2019 as the Record Date for the 
determination of the stockholders entitled to notice of and to vote at the meeting or any adjournments. 
 

You are cordially invited to attend the meeting. However, whether or not you plan to be personally present at the 
meeting, please mark, date and sign the enclosed proxy or voting instruction card and return it promptly in the enclosed 
addressed, postage-paid envelope. 
 

By Order of the Board of Directors 
 
 
 

Cheryl A. Stanton 
Secretary 

Bismarck, North Dakota 
May 6, 2019 
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BNCCORP, INC. 
322 EAST MAIN AVENUE 

BISMARCK, NORTH DAKOTA 58501 
 

PROXY STATEMENT 
ANNUAL MEETING OF STOCKHOLDERS 

 
 

____________________ 
 

This Proxy Statement is furnished to holders of common stock of BNCCORP, INC., a Delaware corporation 
(“BNC” or the “Company”), in connection with the solicitation on behalf of the BNCCORP, INC. Board of Directors (the 
“Board” or the “Board of Directors”) of proxies for use at the annual meeting of stockholders of BNC to be held on 
June 19, 2019 (the “Annual Meeting”). Only stockholders of record at the close of business on April 22, 2019 (the “Record 
Date”) are entitled to vote at the Annual Meeting. On the Record Date, there were 3,493,298 shares of common stock 
issued and outstanding. This Proxy Statement and BNC’s 2018 Annual Report are being mailed to each stockholder of 
record on the Record Date commencing on or about May 6, 2019. 
 

The presence, in person or by proxy, of a majority of the issued and outstanding shares of common stock entitled 
to vote at the Annual Meeting is necessary to constitute a quorum. Stockholders are urged to sign the accompanying form 
of proxy or voting instruction card and return it in the envelope provided for that purpose. All shares of common stock 
will be voted in accordance with each stockholder’s directions. If no directions are given, shares will be voted FOR the 
director nominees, FOR the BNCCORP, INC. 2019 Equity Incentive Plan, and FOR the ratification of the independent 
auditor. Granting the enclosed proxy does not affect the right to vote in person at the Annual Meeting. Your proxy is 
automatically revoked if you submit a valid proxy with a later date or vote at the Annual Meeting. Stockholders who plan 
to attend the meeting in person must bring proper identification and proof of ownership of their shares. Stockholders who 
own shares in street name must bring a legal proxy from the entity that holds their shares giving them the right to vote the 
shares at the meeting. 
 

If a quorum is present, for Proposal 1, election of directors, the two nominees who receive the most votes (a 
plurality) will be elected. For Proposal 2, the BNCCORP, INC. 2019 Equity Incentive Plan, and Proposal 3, the ratification 
of the appointment of our independent auditors, approval requires the affirmative vote of the holders of a majority of the 
shares of common stock present in person or by proxy and entitled to vote at the Annual Meeting. 

 
Abstentions will be treated as present for purposes of determining a quorum, but will not be deemed to have voted 

for such proposal. If you own shares beneficially in street name and do not provide your broker with voting instructions, 
your shares may constitute “broker non-votes.” Broker non-votes occur on a proposal when a broker is not permitted to 
vote on that proposal without instructions from the beneficial owner and instructions have not been given. If you hold 
shares through a broker, the broker may be prevented from voting shares held in a brokerage account unless you have 
given the broker voting instruction. Thus, if you hold your stock through a broker, it is critical that you cast your vote if 
you want it to count. Abstentions and broker non-votes will have no effect on the election of directors, provided a quorum 
is established. Broker non-votes will have no effect on the approval of the BNCCORP, INC. 2019 Equity Incentive Plan 
provided a quorum is established. An abstention for Proposals 2 and 3 will have the same effect as a vote against the 
proposals. Brokers without instructions from beneficial owners may vote on the approval of independent auditors. 
 
 

PROPOSAL 1: ELECTION OF DIRECTORS 
 

At the Annual Meeting, two directors will be elected to serve three-year terms, each to hold office until his 
successor is elected and qualified or until such director’s earlier resignation or removal. Unless you specify otherwise in 
your proxy card, your shares will be voted by the proxy holder FOR the election of Messrs. Brenna and Scott as members 
of the class to serve until the 2022 annual meeting of stockholders. If any of the nominees to be elected become unavailable 
for any reason, the Board may reduce the size of the Board or votes may be cast pursuant to the accompanying form of 
proxy for a substitute nominee designated by the Board. The nominees have advised us that they will serve on the Board 
if elected. Information about the nominees is provided below. 
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Information about the Board 
 
 
General 
 

The Board consists of three classes, each having a three-year term of office, with one class being elected each 
year. 
 
Information about the Nominees 
 

The Board of Directors nominates the following individuals for election as directors at the Annual Meeting: 

Name Age Director Biography 

 
Board Committee 

Memberships 

NOMINEES:     

     

Brenna, Nathan P. 48 Mr. Brenna, who has served as a director since September 2014, 
is owner of Brenna Farm and Ranch in northwestern North 
Dakota. Mr. Brenna, a former attorney, has a distinguished legal 
background having represented clients across the country for a 
decade at Anthony Ostlund & Baer, P.A. from 1997 to 2007. 
Mr. Brenna is active in community service. He is a member of 
the Keene Township Planning & Zoning Commission. 
Mr. Brenna’s term on the Board will expire in 2019. 

 

 Member of 
Nominating and 
Corporate 
Governance 
Committee* and 
Compensation 
Committee  

Scott, Tracy J. 72 Mr. Scott, a Certified Public Accountant (Inactive), was named 
Chairman of the Board in April 2013. He has served as a director 
since 1987 and was previously Chairman of the Board from 
1987 through 2007. Mr. Scott serves on BNC National Bank’s 
Executive Credit Committee. Mr. Scott’s term on the Board will 
expire in 2019. 

 Member of 
Compensation 
Committee*, Audit 
Committee and 
Nominating and 
Corporate 
Governance 
Committee 

 

*Chairman of the committee 
 
Recommendation of the Board of Directors 

 
The Board of Directors unanimously recommends that you vote FOR the nominees listed above. 

 
Directors Continuing in office after Annual Meeting 
 

Name Age Director Biography 

 
Board Committee 

Memberships 

     

Franz, Timothy J. 61 Mr. Franz became President and Chief Executive Officer for 
BNCCORP, INC. and BNC National Bank in July 2013. Prior 
to this role, he joined BNCCORP, INC. and BNC National Bank 
in 2006 to serve as the Chief Financial Officer. Mr. Franz has 
served on BNC National Bank’s Board of Directors since 2006 
and BNCCORP, INC.’s Board of Directors since 2013. 
Mr. Franz has been active in several of BNC’s operating 
committees since joining BNC. Mr. Franz started his 

 None 
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Name Age Director Biography 

 
Board Committee 

Memberships 
professional career at KPMG LLP in 1983 and was a partner at 
KPMG from 1997 to 2003. During his tenure at KPMG, he 
focused on the financial services industry and served Wells 
Fargo, TCF Bank and several community banks. Mr. Franz has 
also been an active volunteer in various not-for-profit entities in 
the Minneapolis area. Mr. Franz’s term on the Board will expire 
in 2020. 

Ghylin, Gaylen 71 Mr. Ghylin has been a director since June 2003. He previously 
served as Executive Vice President, Secretary and Chief 
Financial Officer of Tiller Corporation d/b/a Barton Sand & 
Gravel Co., Commercial Asphalt Co. and Barton Enterprises, 
Inc., since 1979, and as a director of the Tiller Corporation from 
1980 until his retirement in 2017. Mr. Ghylin also serves on the 
Board of Directors of True Friends, a nonprofit organization that 
enriches the lives of nearly 4,000 children and adults with 
developmental, physical or learning disabilities. Mr. Ghylin’s 
term on the Board will expire in 2021.  
 

 Member of Audit 
Committee,* 
Compensation 
Committee and 
Nominating and 
Corporate 
Governance 
Committee 

 

Palmer, John W. 58 Mr. Palmer was appointed to the Board in April 2019. Mr. 
Palmer is a co-founder and principal of PL Capital Advisors, 
LLC. PL Capital Advisors is a registered investment advisory 
firm specializing in the banking industry.  Prior to co-founding 
PL Capital in 1996, Mr. Palmer was employed by KPMG LLP, 
an international public accounting firm, from 1983 to 1996.  
While at KPMG, Mr. Palmer specialized as an auditor and a 
strategic advisor to companies in the commercial banking, 
consumer finance, thrift, mortgage banking and discount 
brokerage industries, serving publicly and privately held clients 
ranging in size from $25 million to $25 billion in assets. Mr. 
Palmer has significant prior experience serving as a board 
member of banking companies including most recently 
BankFinancial Corporation, HF Financial Corp., and CFS 
Bancorp, Inc.  He received a Bachelor of Accounting Degree 
from Walsh College and is a Certified Public Accountant (status 
inactive). Mr. Palmer’s term on the Board will expire in 2021. 
 

  

Redmann, Tom 61 Mr. Redmann has been a director since September 2018. He 
retired from Bank of North Dakota (“BND”) in 2015 after 
26 years, serving the last 15 years as BND’s Loan Manager with 
a focus on commercial activities. Throughout his BND career, 
he maintained responsibility for BND’s correspondent bank 
stock program. Prior to BND, Mr. Redmann worked for the 
North Dakota Office of Intergovernmental Assistance as the 
economic development administrator of the Community 
Development Block Grant Program, and began his career as a 
financial planner with John G. Kinnard and Company. 
Mr. Redmann received a Bachelor of Science in Business 
Administration from North Dakota State University in 1979 and 
a Master of Business Administration from the University of 
North Dakota in 1981. Mr. Redmann’s term on the Board will 
expire in 2021.  

 Member of Audit 
Committee and 
Compensation 
Committee 

 

 

Vekich, Michael M. 71 Mr. Vekich was appointed to the Board in March 2017. Since 
1998 through present, he has been the Chief Executive Officer 
of Vekich Chartered, management advisors specializing in 
investment banking, strategic planning, repositioning 
organizations and governance. He was the Executive Chairman, 

 Member of Audit 
Committee and the 
Compensation 
Committee 
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Name Age Director Biography 

 
Board Committee 

Memberships 
President and Chief Executive Officer of Skyline Exhibits, 
designers of trade show exhibits from 2000-2010. In July 2017, 
Mr. Vekich was appointed by the Governor of Minnesota to 
serve as Chair of the Minnesota Sports Facilities Commission. 
Mr. Vekich is currently Chair of the Board of Trustees of 
Minnesota State Colleges and Universities, Chair of the 
Managing Committee for CAP-HC and President of the National 
Association of Corporate Directors – Minnesota Chapter. He has 
significant prior experience serving as a board member for a 
number of banking companies including HF Financial Corp. 
(Chair) and Tradition Capital Bank and the Holding Company 
Association. Mr. Vekich received a Bachelor of Arts Degree in 
Accounting and Business Administration from the University of 
Minnesota and is a Certified Public Accountant; Certified 
Global Management Accountant; Certified Board Advisor; and 
holds a Certificate in Cybersecurity Oversight. Mr. Vekich’s 
term on the board will expire in 2020. 

*Chairman of the committee 
 
 
Board of Directors Meetings 
 

There were ten Board meetings in 2018. The Board has three committees, the Audit Committee, the 
Compensation Committee, and the Nominating and Corporate Governance Committee which are described below. During 
2018, the Audit Committee and Nominating and Corporate Governance Committee each met four times and the 
Compensation Committee met once. Each incumbent director named in this proxy statement who was a member of the 
Board in 2018 attended at least 75 percent of the meetings of the Board and Board committees on which each served in 
2018. 
 

Non-Management Directors. Messrs. Brenna, Ghylin, Redmann, Scott, Palmer and Vekich are non-management 
directors. 
 

Executive Sessions. The non-management directors meet in “executive sessions” at which only non-management 
directors are present. The non-management directors hold such executive sessions at each regularly scheduled Board and 
committee meeting. 
 

Audit Committee. The current members of the Audit Committee are Messrs. Ghylin, Scott and Vekich. The Audit 
Committee is responsible for assisting the Board in its oversight of (i) the Company’s accounting and financial reporting 
processes; (ii) the integrity of the Company’s financial statements; (iii) the performance of the Company’s internal audit 
department and the internal audit process; (iv) the independence and performance of the Company’s auditors; and 
(v) compliance by the Company with legal and regulatory requirements. The Audit Committee has adopted a written 
charter and reviews and reassesses the adequacy of its charter on an annual basis. A copy of the Audit Committee’s charter 
is available on the Company’s website at www.bnccorp.com. 
 

Compensation Committee. The members of the Compensation Committee are Messrs. Brenna, Ghylin, 
Redmann, Scott and Vekich. All members of the Compensation Committee are non-management, independent directors. 
The Compensation Committee is responsible for compensation matters as may be directed by the Board from time to time. 
The Compensation Committee has the authority to retain compensation consultants to assist in the evaluation of executive 
officer compensation and may delegate any of its responsibilities to subcommittees, so long as members of subcommittees 
are not members of management. 
 

Nominating and Corporate Governance Committee. The members of the Nominating and Corporate 
Governance Committee are Messrs. Brenna, Ghylin, and Scott. All members of the Nominating and Corporate Governance 
Committee are non-management, independent directors. The purposes of the Nominating and Corporate Governance 
Committee is to (i) identify and recommend to the Board individuals who are qualified to serve as directors of the Company 
and on committees of the Board; (ii) advise the Board with respect to Board composition, procedures and committees; and 
(iii) oversee the evaluation of the Board and any related matters required by applicable laws. The Nominating and 
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Corporate Governance Committee has adopted a written charter and will review the adequacy of its charter on an annual 
basis. A copy of the Nominating and Corporate Governance Committee’s charter is available on the Company’s website 
at www.bnccorp.com. 

 
 

PROPOSAL 2: APPROVAL OF BNCCORP, INC. 2019 EQUITY INCENTIVE PLAN 
 

On April 8, 2019, the Board approved the BNCCORP, INC. 2019 Equity Incentive Plan (the “2019 Plan”), subject to 
approval by our stockholders at our 2019 annual meeting. The 2019 Plan will become effective on the date it is approved 
by our stockholders and will replace the Company’s existing 2010 Stock and Incentive Plan (the “2010 Plan”). The 
Company has not issued any awards under the 2010 Plan. The BNCCORP, INC. 1995 Stock Incentive Plan (the “1995 
Plan”) will remain in effect regardless of whether the 2019 Plan is approved by stockholders and has 45,951 available for 
issuance.  
 
After the 2019 Plan becomes effective upon approval by our stockholders, the number of shares of our common stock that 
may be the subject of awards and issued under the 2019 Plan is initially 250,000, which is the same number of shares 
currently available for issuance under the 2010 Plan. The 2019 Plan is intended to allow the Company to continue to make 
grants from the same pool of shares as were reserved under the 2010 Plan, and will not cause any incremental dissolution 
for stockholders. After approval by the stockholders of the 2019 Plan, the Company will not make awards or issue shares 
under the 2010 Plan, but may continue to make awards or issue shares under the 1995 Plan. 
 
As of December 31, 2018, a total of 44,700 shares were subject to outstanding awards under the Company’s existing 
equity plans, of which 42,600 shares were subject to outstanding stock options with a weighted average exercise price of 
$3.00 per share and a weighted average remaining contractual term of 1.20 years and 2,100 shares were subject to unvested 
restricted stock awards. As of the same date, 295,951 shares were available for future awards under such existing equity 
plans. 
 
Stockholder Approval and Board of Directors Recommendation 
 
The Board recommends that our stockholders vote “for” the 2019 Plan because it includes a number of features that we 
believe are consistent with the interests of our stockholders and sound corporate governance practices, and will provide 
us with a share reserve that will enable us to continue to provide a competitive mix of compensation to our key employees. 
Unless a contrary choice is specified, proxies solicited by the Board will be voted “for” approval of the 2019 Plan. 
 
Factors Considered in Setting Size of Requested Share Reserve 
 
In setting the proposed number of shares reserved and issuable under the 2019 Plan, the Board considered a number of 
factors, including the following: 
 
No Dilution of Stockholders. The shares reserved for awards under the 2019 Plan will be equal to the number of shares 
reserved for awards under the 2010 Plan which will no longer be used after adoption of the 2019 Plan. 
 
The Company’s three-year average burn rate. Our three-year average “burn rate” was approximately 0.36% for fiscal 
years 2016 through 2018. We define burn rate as the total number of shares subject to awards granted to participants in a 
single year expressed as a percent of our basic weighted average common shares outstanding for that year. For the purposes 
of calculating the burn rate, we included shares granted pursuant to the BNCCORP, INC. Nonqualified Deferred 
Compensation Plan and we have counted each full value award as two shares.  
 
Key Compensation Practices 
 
The 2019 Plan includes a number of features that we believe are consistent with the interests of our stockholders and sound 
corporate governance practices, including the following: 
 
No repricing of underwater options or stock appreciation rights without stockholder approval. The 2019 Plan prohibits, 
without stockholder approval, actions to reprice, replace, or repurchase options or stock appreciation rights (“SARs”) 
when the exercise price per share of an option or SAR exceeds the fair market value of the underlying shares. 
 
No discounted option or SAR grants. The 2019 Plan requires that the exercise price of options or SARs be at least equal 
to the fair market value of our common stock on the date of grant (except in the limited case of “substitute awards” as 
described below). 



 

7 

 
No liberal definition of “change in control.” No change in control would be triggered by stockholder approval of a 
business combination transaction, the announcement or commencement of a tender offer or any board assessment that a 
change in control may be imminent. 
 
No automatic accelerated vesting of equity awards upon a change in control. Upon a change in control that does not 
involve a corporate transaction, the Committee (as defined in the 2019 Plan) does not have discretion to accelerate vesting 
of equity awards. Equity awards can only become vested if within 12 months after the change in control, a participant is 
terminated for reasons other than for cause.  
 
Limits on dividends and dividend equivalents. The 2019 Plan prohibits the payment of dividend equivalents on stock 
options and SARs, and requires that any dividends and dividend equivalents payable or credited on unvested full value 
awards must be subject to the same restrictions and risk of forfeiture as the underlying shares or share equivalents. 
 
Limit on non-employee director awards. Equity awards to each non-employee director are subject to an annual grant date 
fair value limit. 
 
Minimum vesting/performance period. The 2019 Plan includes a minimum vesting or performance period of one year for 
all awards, subject only to limited exceptions. 
 
Description of the BNCCORP, INC. 2019 Equity Incentive Plan 
 
The major features of the 2019 Plan are summarized below. The summary is qualified by reference to the full text of the 
2019 Plan, which is attached to this proxy statement as Appendix A. 
 
Eligible Participants. Employees, consultants and advisors of the Company or any subsidiary, as well as non-employee 
directors of the Company, will be eligible to receive awards under the 2019 Plan. As of March 31, 2019, there were 
approximately 264 employees, 5 non-employee directors of the Company and an indeterminant number of consultants and 
advisors who would be eligible to receive awards under the 2019 Plan. 
 
Administration. The 2019 Plan will be administered by the Committee. To the extent consistent with applicable law, the 
Committee may delegate its duties, power and authority under the 2019 Plan (i)to any one or more of its members, or, 
(ii) with respect to awards to participants who are not our directors or executive officers of the Company, (y) to one or 
more of our other directors or executive officers or (z) to a committee of the Board comprised of one or more directors. 
The Committee may also delegate non-discretionary administrative duties to other persons, agents or advisors. 
 
The Committee has the authority to determine the persons to whom awards will be granted, the timing, type and number 
of shares covered by each award, and the terms and conditions of the awards. The Committee may also establish and 
modify rules to administer the 2019 Plan, adopt sub-plans applicable to certain awards, interpret the 2019 Plan and any 
related award agreement, cancel or suspend an award, accelerate the vesting, and otherwise modify or amend the terms of 
outstanding awards to the extent permitted under the 2019 Plan, and require or permit the deferral of the settlement of an 
award. Unless an amendment to the terms of an award is necessary to comply with applicable laws or stock exchange 
rules, a participant who would be adversely affected by such an amendment must consent to it. 
 
Except in connection with equity restructurings and other situations in which share adjustments are specifically authorized, 
the 2019 Plan prohibits the Committee from repricing any outstanding “underwater” option or SAR awards without the 
prior approval of our stockholders. For these purposes, a “repricing” includes amending the terms of an underwater option 
or SAR award to lower the exercise price, canceling an underwater option or SAR award in conjunction with granting a 
replacement option or SAR award with a lower exercise price, canceling an underwater option or SAR award in exchange 
for cash, other property or grant of a new full value award, or otherwise making an underwater option or SAR award 
subject to any action that would be treated under accounting rules as a “repricing.” 
 
Minimum Vesting Periods. Awards that vest based solely on the satisfaction of service-based vesting conditions are 
subject to a minimum vesting period of one year from the date of grant, and awards whose grant or vesting is subject to 
performance-based vesting conditions must be subject to a performance period of at least one year. These required vesting 
and performance periods will not apply: (i) upon a change in control, (ii) upon termination of service due to death or 
disability, (iii) to a substitute award that does not reduce the vesting period of the award being replaced, (iv) to awards 
granted in payment of other compensation that is already earned and payable, or (v) to awards involving an aggregate 
number of shares not in excess of 5% of the 2019 Plan’s share reserve. 
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Available Shares and Limitations on Awards. A maximum of 250,000 shares of our common stock may be the subject 
of awards and issued under the 2019 Plan. Shares of common stock that are issued under the 2019 Plan or that are 
potentially issuable pursuant to outstanding awards will reduce the 2019 Plan’s share reserve by two shares for each share 
delivered in settlement of any full value award and one share for each share issued or subject to options or SAR. The 
aggregate grant date fair value of awards granted under the 2019 Plan during a calendar year to any one of our non-
employee directors may not exceed $50,000. The share limitations under the 2019 Plan are subject to adjustment for 
changes in our corporate structure or shares, as described below. 
 
Any shares of common stock subject to an award under the 2019 Plan that expires, is forfeited or terminated, or is settled 
or paid in cash will, to the extent of such expiration, forfeiture, termination or cash settlement, automatically replenish the 
2019 Plan share reserve and become available for future awards. In such event, the 2019 Plan’s share reserve will be 
increased in the same amount by which the applicable share reserve was decreased upon the grant of the applicable award. 
Any shares tendered or withheld to pay the exercise price or satisfy a tax withholding obligation in connection with any 
award, any shares repurchased by the Company using option exercise proceeds and any shares subject to a SAR award 
that are not issued in connection with the stock settlement of the SAR award on its exercise may not be used again for new 
grants. 
 
Awards that may be settled solely in cash will not reduce the share reserve and will not reduce the shares authorized for 
grant to a participant in each calendar year. Awards granted or shares of our common stock issued under the 2019 Plan 
upon the assumption of, or in substitution or exchange for, outstanding equity awards previously granted by an entity 
acquired by us or any of our subsidiaries (referred to as “substitute awards”) will not reduce the share reserve under the 
2019 Plan. 
 
Share Adjustment Provisions. If certain transactions with our stockholders occur that cause the per share value of our 
common stock to change, such as stock splits, spin-offs, stock dividends or certain recapitalizations (referred to as “equity 
restructurings”), the Committee will equitably adjust (i) the class of shares issuable and the maximum number and kind 
of shares subject to the 2019 Plan, (ii) outstanding awards as to the class, number of shares and price per share, and 
(iii) award limitations prescribed by the 2019 Plan. Other types of transactions may also affect our common stock, such 
as reorganizations, mergers or consolidations. If there is such a transaction and the Committee determines that adjustments 
of the type previously described in connection with equity restructurings would be appropriate to prevent any dilution or 
enlargement of benefits under the 2019 Plan, the Committee will make such adjustments as it may deem equitable. 
 
Types of Awards. The 2019 Plan permits us to award stock options, SARs, restricted stock awards, stock unit awards, and 
other stock-based awards to eligible recipients. These types of awards are described in more detail below. 
 

Options. Employees of our Company or any subsidiary may be granted options to purchase common stock that 
qualify as “incentive stock options” within the meaning of Section 422 of the Code, and any eligible recipient may be 
granted options to purchase common stock that do not qualify as incentive stock options, referred to as “nonqualified stock 
options.” The per share exercise price to be paid by a participant at the time an option is exercised may not be less than 
100% of the fair market value of one share of our common stock on the date of grant, unless the option is granted as a 
substitute award as described earlier. “Fair market value” under the 2019 Plan as of any date means the closing sale price 
of a share of our common stock on the OTCQX on the applicable date of measure.  
 
The total purchase price of the shares to be purchased upon exercise of an option will be paid by the participant in cash 
unless the Committee allows exercise payments to be made, in whole or in part, (i) by means of a broker-assisted sale and 
remittance program, (ii) by delivery to us (or attestation as to ownership) of shares of common stock already owned by 
the participant, or (iii) by a “net exercise” of the option in which a portion of the shares otherwise issuable upon exercise 
of the option are withheld by us. Any shares delivered or withheld in payment of an exercise price will be valued at their 
fair market value on the exercise date. 
 
An option will vest and become exercisable at such time, in such installments and subject to such conditions as may be 
determined by the Committee, and no option may have a term greater than 10 years from its date of grant. No dividends 
or dividend equivalents may be paid or credited with respect to shares subject to an option award. 
 
The aggregate fair market value of shares of our common stock with respect to which incentive stock options granted to 
any participant may first become exercisable during any calendar year may not exceed $100,000. Any incentive stock 
options that become exercisable in excess of this amount will be treated as nonqualified stock options. The maximum 
number of shares that may be issued upon the exercise of incentive stock option awards under the 2019 Plan is equal to 
250,000 shares. 
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Stock Appreciation Rights. A SAR award provides the right to receive a payment from us equal to the difference 
between (i) the fair market value as of the date of exercise of the number of shares of our common stock as to which the 
SAR is being exercised, and (ii) the aggregate exercise price of that number of shares. The Committee determines whether 
payment will be made in shares of our common stock, cash, or a combination of both. The exercise price per share of a 
SAR award will be determined by the Committee, but may not be less than 100 percent of the fair market value of one 
share of our common stock on the date of grant, unless the SAR is granted as a substitute award as described earlier. No 
dividends or dividend equivalents may be paid or credited with respect to shares subject to a SAR award. A SAR award 
may not have a term greater than 10 years from its date of grant, and will be subject to such other terms and conditions, 
consistent with the terms of the 2019 Plan, as may be determined by the Committee. 
 

Restricted Stock Awards. A restricted stock award is an award of our common stock that vests at such times and in 
such installments as may be determined by the Committee. Until vested, the shares subject to the award are subject to 
restrictions on transferability and the possibility of forfeiture. The Committee may impose such restrictions or conditions 
to the vesting of restricted stock awards as it deems appropriate, including that the participant remain continuously in our 
service for a certain period or that we, or any of our subsidiaries or business units, satisfy specified performance goals. 
Any dividends or distributions payable with respect to shares that are subject to the unvested portion of a restricted stock 
award will be subject to the same restrictions and risk of forfeiture as the shares to which such dividends or distributions 
relate. Participants are entitled to vote restricted shares prior to the time they vest. 
 

Stock Unit Awards. A stock unit award is a right to receive the fair market value of a specified number of shares of 
our common stock, payable in cash, shares, or a combination of both, that vests at such times, in such installments and 
subject to such conditions as may be determined by the Committee. Until it vests, a stock unit award is subject to 
restrictions and the possibility of forfeiture. Stock unit awards will be subject to such terms and conditions, consistent with 
the other provisions of the 2019 Plan, as may be determined by the Committee. The Committee may provide for the 
payment of dividend equivalents on stock unit awards and other stock-based awards, but any such dividend equivalents 
will be subject to the same restrictions and risk of forfeiture as the underlying units or other share equivalents to which 
such dividend equivalents relate. 
 

Other Stock-Based Awards. The Committee may grant awards of common stock and other awards that are valued 
by reference to and/or payable in shares of our common stock under the 2019 Plan. The Committee has discretion in 
determining the terms and conditions of such awards. 
 
Transferability of Awards. In general, no right or interest in any award under the 2019 Plan may be assigned, transferred, 
exchanged or encumbered by a participant, voluntarily or involuntarily, except by will or the laws of descent and 
distribution. However, the Committee may provide that an award (other than an incentive stock option) may be transferable 
by gift to a participant’s family member or pursuant to a domestic relations order. Any permitted transferee of such an 
award will remain subject to all the terms and conditions of the award applicable to the participant. 
 
Change in Control. If a change in control of the Company that involves a corporate transaction occurs, then the 
consequences will be as described below. If outstanding awards are continued, assumed or replaced by the surviving or 
successor entity in connection with a corporate transaction, and if within 12 months after the corporate transaction a 
participant’s employment or other service is involuntarily terminated without cause, (i) each of the participant’s 
outstanding options and SARs will become exercisable in full and remain exercisable for one year, and (ii) each of the 
participant’s unvested full value awards will fully vest. For these purposes, a performance-based full value award will be 
considered fully vested if the performance goals are deemed to have been satisfied at the target level of performance and 
the vested portion of the award at that level of performance is proportionate to the portion of the performance period 
elapsed prior to the participant’s termination of employment or other service. 
 
If any outstanding award is not continued, assumed or replaced in connection with a change in control involving a corporate 
transaction, then (i) all outstanding options and SARs will become fully exercisable for a period of time prior to the 
effective time of the corporate transaction and will then terminate at the effective time of the corporate transaction, and 
(ii) all full value awards will fully vest immediately prior to the effective time of the corporate transaction. In this scenario, 
performance-based full value awards will be considered fully vested in the same manner as described above, except that 
the proportionate vesting amount will be determined with respect to the portion of the performance period that elapsed 
prior to the corporate transaction. Alternatively, if outstanding awards are not continued, assumed or replaced, the 
Committee may elect to cancel such awards in exchange for a payment with respect to each award in an amount equal to 
the excess, if any, between the fair market value of the shares subject to the award immediately prior to the effective date 
of such corporate transaction (which may be the fair market value of the consideration to be received in the corporate 
transaction for the same number of shares) over the aggregate exercise price (if any) for the shares subject to such award 
(or, if there is no excess, such award may be terminated without payment). 
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See the full text of the 2019 Plan attached hereto as Appendix A for definitions of “change in control” and “corporate 
transaction”. 
 
Effect of Termination of Employment. Unless otherwise set forth in an applicable award agreement, if a participant ceases 
to be employed by or provide other services to us and our subsidiaries, awards under the 2019 Plan will be treated as set 
forth in the 2019 Plan. Upon termination for cause, all unexercised option and SAR awards and all unvested portions of 
any other outstanding awards will be immediately forfeited without consideration. Upon termination for any other reason, 
all unvested and unexercisable portions of any outstanding awards will be immediately forfeited without consideration. 
Upon termination for any reason other than cause, death or disability, the currently vested and exercisable portions of 
option and SAR awards may be exercised for a period of three months after the date of termination; however, if the 
participant dies during such three-month period, the vested and exercisable portions of the option and SAR awards may 
be exercised for a period of one year after the date of such termination. Upon termination due to death or disability, the 
currently vested and exercisable portions of option and SAR awards may be exercised for a period of one year after the 
date of termination. Under the 2019 Plan, “cause” is generally defined as (i) material failure to perform satisfactorily the 
duties reasonably required by the Company; (ii) material violation of any law, rule, regulation, court order or regulatory 
directive (other than traffic violations, misdemeanors or other minor offenses); (iii) material breach of the Company’s 
business conduct or ethics code or of any fiduciary duty or nondisclosure, non-solicitation, non-competition or similar 
obligation owed to the Company or any affiliate; (iv) engaging in any act or practice that involves personal dishonesty on 
the part of the employee or demonstrates a willful and continuing disregard for the best interests of the Company and its 
affiliates; or (v) engaging in dishonorable or disruptive behavior, practices or acts which would be reasonably expected to 
harm or bring disrepute to the Company or any of its affiliates, their business or any of their customers, employees or 
vendors. 
 
Effective Date and Term of the 2019 Plan. The 2019 Plan will become effective on the date it is approved by the 
Company’s stockholders. No awards will be made under the 2019 Plan prior to its effective date. Unless terminated earlier, 
the 2019 Plan will terminate on the tenth anniversary of the effective date. Awards outstanding under the 2019 Plan at the 
time it is terminated will continue in accordance with their terms and the terms of the 2019 Plan unless otherwise provided 
in the applicable agreements. The Board may suspend or terminate the 2019 Plan at any time. 
 
Amendment of the Plan. The Board may amend the 2019 Plan from time to time, but no amendments to the 2019 Plan 
will be effective without stockholder approval if such approval is required under applicable laws, regulations or stock 
exchange rules. Termination, suspension or amendment of the 2019 Plan may not adversely affect any outstanding award 
without the consent of the affected participant, except for amendments necessary to comply with applicable laws or stock 
exchange rules. 
 
U.S. Federal Income Tax Consequences 
 
The following is a summary of the principal United States federal income tax consequences to the Company and to 
participants subject to U.S. taxation with respect to awards granted under the 2019 Plan, based on current statutes, 
regulations and interpretations. 
 
Non-qualified Stock Options. If a participant is granted a non-qualified stock option under the 2019 Plan, the participant 
will not recognize taxable income upon the grant of the option. Generally, the participant will recognize ordinary income 
at the time of exercise in an amount equal to the difference between the fair market value of the shares acquired at the time 
of exercise and the exercise price paid. The participant’s basis in the common stock for purposes of determining gain or 
loss on a subsequent sale or disposition of such shares generally will be the fair market value of our common stock on the 
date the option was exercised. Any subsequent gain or loss will be taxable as a capital gain or loss. The Company will 
generally be entitled to a federal income tax deduction at the time and for the same amount as the participant recognizes 
as ordinary income. 
 
Incentive Stock Options. If a participant is granted an incentive stock option under the 2019 Plan, the participant will not 
recognize taxable income upon grant of the option. Additionally, if applicable holding period requirements (a minimum 
of two years from the date of grant and one year from the date of exercise) are met, the participant will not recognize 
taxable income at the time of exercise. However, the excess of the fair market value of the shares acquired at the time of 
exercise over the aggregate exercise price is an item of tax preference income potentially subject to the alternative 
minimum tax. If shares acquired upon exercise of an incentive stock option are held for the holding period described 
above, the gain or loss (in an amount equal to the difference between the fair market value on the date of sale and the 
exercise price) upon disposition of the shares will be treated as a long-term capital gain or loss, and the Company will not 
be entitled to any deduction. Except in the event of death, if the holding period requirements are not met, the incentive 



 

11 

stock option will be treated as one that does not meet the requirements of the Code for incentive stock options and the tax 
consequences described for nonqualified stock options will generally apply. 
 
Other Awards. The current federal income tax consequences of other awards authorized under the 2019 Plan generally 
follow certain basic patterns. An award of restricted stock results in income recognition by a participant in an amount 
equal to the fair market value of the shares received at the time the restrictions lapse and the shares vest, unless the 
participant elects under Code Section 83(b) to accelerate income recognition and the taxability of the award to the date of 
grant. Stock unit awards generally result in income recognition by a participant at the time payment of such an award is 
made in an amount equal to the amount paid in cash or the then-current fair market value of the shares received, as 
applicable. SAR awards result in income recognition by a participant at the time such an award is exercised in an amount 
equal to the amount paid in cash or the then-current fair market value of the shares received by the participant, as 
applicable. In each of the foregoing cases, the Company will generally have a corresponding deduction at the time the 
participant recognizes ordinary income, subject to Code Section 162(m) with respect to covered employees. 
 
Required Vote; Effect of Proposal 
 
The affirmative vote of the holders of a majority of the outstanding shares of our common stock entitled to vote on this 
item that are present in person or by proxy at the Annual Meeting is required for approval of this proposal. Proxies solicited 
by the Board will be voted for approval of this proposal, unless otherwise specified. 
 
 
The Board of Directors unanimously recommends a vote FOR the BNCCORP, INC. 2019 Equity Incentive Plan. 

 
 

PROPOSAL 3: RATIFICATION OF INDEPENDENT AUDITORS 
 

Upon the recommendation of the Audit Committee, the Board has approved KPMG LLP to act as the independent 
auditor for BNC for the fiscal year ending December 31, 2019. Although it is not required to do so, our Board of Directors 
wishes to submit the selection of KPMG LLP for ratification by our stockholders at the Annual Meeting on a non-binding 
basis. Even if this selection is ratified by our stockholders at the Annual Meeting, our Audit Committee may, in its 
discretion, change the appointment at any time during the year if it determines that such a change would be in the best 
interests of BNC and our stockholders. If our stockholders do not ratify the selection of KPMG LLP, our Audit Committee 
will reconsider whether to retain KPMG LLP or appoint another independent auditor. 
 

The Board of Directors unanimously recommends a vote FOR ratification of the appointment of KPMG 
LLP. 
 
CORPORATE GOVERNANCE 

Code of Ethics 
 

The Company has adopted a code of ethics and business conduct that applies to each of its employees, officers 
and directors, including its principal executive officer, principal financial officer, principal accounting officer or controller, 
or persons performing similar functions. A copy of the Company’s code of ethics and business conduct is available on the 
Company’s website at www.bnccorp.com. 

 
Stockholder Communications with Directors and Annual Meeting Attendance of Directors 
 

Stockholders may communicate with the Board of Directors or any individual director by sending a letter to 
Cheryl A. Stanton, Secretary, BNCCORP, INC., 322 East Main Avenue, Bismarck, ND 58501. Ms. Stanton will forward 
the stockholder’s communication directly to the appropriate director or directors. 
 

Presently, the Company does not have a written policy regarding director attendance at annual stockholder 
meetings, although all directors are encouraged to attend such meetings. 

 
Procedures Regarding Director Candidates Recommended by Stockholders 
 

The Board will consider director nominees recommended by stockholders in accordance with the policy 
established by the Board. A stockholder who wishes to recommend a person or persons for consideration by the Board as 
a nominee for election to the Board must send a written notice by mail, c/o Cheryl A. Stanton, Secretary, BNCCORP, 
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INC., that sets forth (i) the name, age, business address and residential address of each person proposed for nomination; 
(ii) the principal occupation or employment of such person; (iii) the class and number of shares of capital stock of BNC 
of which such person is the beneficial owner; and (iv) any other information relating to such person that would be required 
to be disclosed in a proxy statement prepared in accordance with Section 14 of the Exchange Act and the rules and 
regulations thereunder had such nominee been nominated by the Board, including any information necessary to determine 
whether such person satisfies applicable independence standards. Stockholder recommendations will be considered only 
if received not more than 150 days and not less than 120 days in advance of the first anniversary of the date on which the 
Company’s proxy statement for the preceding year’s meeting was mailed to stockholders (on or after December 8, 2019 
but no later than January 7, 2020 with respect to recommendations for nominees to be considered at the 2020 annual 
meeting of stockholders). 

 
The Board believes that nominees to the BNC Board must meet the following minimum qualifications: The 

nominee must have achieved significant success in business or have extensive financial expertise, must be committed to 
representing the long-term interests of the Company’s stockholders, must have high ethical and moral standards and 
integrity and must satisfy applicable independence criteria. In general, the Board will not consider any person for 
nomination to the Board if it is aware that such person has been convicted of a felony or has violated any state or federal 
banking, bank holding company, securities or insurance laws, rules or regulations. 

 
The Board identifies potential nominees for director, other than potential nominees who are current directors 

standing for re-election, through business and other contacts. We did not pay any fee to any third party to identify or 
evaluate or assist in identifying or evaluating potential nominees for director at the 2019 Annual Meeting. However, in 
the future, the Board may choose to retain a professional search firm to identify potential nominees for director. In addition, 
the Board will consider potential nominees who are recommended by stockholders. The Board evaluates a potential 
nominee by considering whether the potential nominee meets the minimum qualifications described above, as well as by 
considering the following factors: 
 

 whether the potential nominee has experience and expertise that is relevant to the Company’s business, 
including any specialized business experience, technical expertise, or other specialized skills, and 
whether he or she has knowledge regarding issues affecting the Company; 

 
 whether the potential nominee is free of any conflict of interest or the appearance of any conflict of 

interest with the Company’s best interests and the best interests of the Company’s stockholders, and 
whether he or she is willing and able to represent the interests of all of the Company’s stockholders; and 

 
 any factor affecting the ability or willingness of the potential nominee to devote sufficient time to Board 

activities and to enhance his or her understanding of the Company’s business. 
 

In addition, with respect to an incumbent director whom the Board is considering as a potential nominee for re-
election, the Board reviews and considers the incumbent director’s service to BNC during his or her term, including the 
number of meetings attended, level of participation and overall contribution to BNC. The manner in which the Board 
evaluates a potential nominee will not differ based on whether the potential nominee is recommended by a stockholder of 
BNC. Each of the nominees for director at the 2018 Annual Meeting is a current director standing for re-election. 

 
Nomination and Standstill Agreement 

 
On March 23, 2017, BNC entered into a Nomination and Standstill Agreement (the “Nomination and Standstill 

Agreement”) with PL Capital, LLC, PL Capital Advisors, LLC, Goodbody/PL Capital, LLC, the PL Capital Funds, John 
W. Palmer, Richard J. Lashley and Curtis Thompson (collectively, the “PL Capital Group”) and Michael M. Vekich, in 
his capacity as the designee of the PL Capital Group (the “PL Capital Designee”) to stand for election to the Board of 
Directors at the 2017 Annual Meeting. The Nomination and Standstill Agreement terminated in accordance with its terms 
effective as of February 27, 2019. 

 
Cooperation Agreement 
 

On April 8, 2019, BNC entered into a Cooperation Agreement (the “Cooperation Agreement”) with PL Capital, 
LLC, PL Capital Advisors, LLC, Goodbody/PL Capital, LLC, the PL Capital Funds, John W. Palmer, Richard J. Lashley, 
Martin Alwin, and Curtis Thompson (collectively, the “PL Capital Group”) and John W. Palmer, in his capacity as a 
director of the Company. The PL Capital Group has informed BNC that it beneficially owns 340,800 shares of BNC’s 
common stock, which represents approximately 9.76% of the outstanding shares as of the Record Date. 



 

13 

 
The Cooperation Agreement is effective from April 8, 2019 until the earlier of (i) the day after BNC’s 2021 

Annual Meeting of Stockholders (the “2021 Annual Meeting”) and (ii) the day after the PL Capital Designee (as defined 
below) shall voluntarily resign as a member of the Board (subject to certain exceptions) and the PL Capital Group has 
provided a written notice to the Company that it does not intend to designate a replacement of such PL Capital Designee. 
The Cooperation Agreement may be terminated prior to such date by either BNC or the PL Capital Group in the event the 
other has failed to cure any material breach within 15 days following notice of the breach. 

 
Pursuant to the Cooperation Agreement, among other things, during the term thereof: 
 
 The Board appointed Mr. Palmer as a director of the Company as of April 8, 2019, for a term expiring 

at BNC’s 2021 Annual Meeting. 
 
 The PL Capital Group agreed to vote all the shares of BNC’s common stock that it beneficially owns in 

favor of the election of BNC’s slate of directors at the Annual Meeting and in favor of all other matters 
at the Annual Meeting, other than any “Extraordinary Transaction”, as defined in the Cooperation 
Agreement. 

 
 Mr. Palmer agreed to resign at the request of the Board of Directors if the PL Capital Group ceases to 

own at least 5.0% of the company’s then-outstanding shares of common stock or if the Board determines 
that any member of the PL Capital Group has materially breached the terms of the Cooperation 
Agreement. 

 
 If, prior to the 2021 Annual Meeting, Mr. Palmer, or his successor (the “PL Capital Designee”), is unable 

or ceases to serve on the Board due to the PL Capital Designee’s death or disability, then the PL Capital 
Group has the right to recommend a substitute person to fill the resulting vacancy, provided that the 
replacement meets certain criteria. The appointment of the replacement director is subject to the approval 
of the Board after exercising its fiduciary duties, which approval may not be unreasonably withheld or 
delayed. 

 
 The PL Capital Group agreed to certain provisions that restrict the PL Capital Group and its affiliates 

from, among other things, engaging in certain proxy solicitations, soliciting consents from stockholders, 
seeking to influence the voting of any of BNC’s securities, making stockholder proposals, proposing or 
participating in certain extraordinary corporate transactions involving BNC, calling meetings of 
stockholders, seeking representation on the Board of Directors or nominating candidates for election to 
the Board of Directors other than as set forth in the Cooperation Agreement, seeking to remove any of 
BNC’s directors or taking action to influence the Board of Directors or BNC’s management or otherwise 
to exercise a controlling influence over the management and policies of BNC. These provisions are 
effective from the date of the Cooperation Agreement to the day immediately following the Annual 
Meeting.  

 
A copy of the Cooperation Agreement is available on the Investor Relations section of the Company’s website 

(www.bnccorp.com). 
 

Audit Committee’s Report on Audit Matters 
 

Audited Financial Statements. The Audit Committee has reviewed and discussed the audited financial 
statements of the Company for fiscal year 2018 with the Company’s management and with the Company’s auditors, 
KPMG LLP (“KPMG”). 
 

Required Matters. The Audit Committee has discussed with KPMG the matters required to be discussed by 
AU-C §260 (the auditor’s communication with those charged with governance) and by 12 CFR 363.3(d) (Communications 
with audit committee). 

 
Independence Disclosure. The Audit Committee has received the written disclosures and the letter from KPMG 

as required under relevant professional and regulatory standards and has discussed with KPMG its independence. The 
Audit Committee also considered whether KPMG’s provision of non-audit services to the Company was compatible with 
its independence. 
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Independent Accountants 
 

The following table presents fees for professional audit and other services rendered by KPMG for the audit of 
our annual financial statements for the years ended December 31, 2017 and 2018. 
 
Description of Fees   2018  2017 
     
Audit Fees(1) $ 275,000 $ 262,000 
     
Audit-Related Fees(2) $ 48,000 $ 50,000 
     
Other Fees(3) $ 29,500 $ 25,650 
     
Tax Fees(4) $ 0 $ 3,600 
     
(1) Audit fees consisted of the annual audit of our consolidated financial statements. 
(2) Audit-Related fees consisted of employee benefit plan audits and audits of compliance with HUD-assisted programs. 
(3) The amounts relate to out of pocket expenses for all audit and audit-related services. 
(4) Tax fees consist of tax consulting services provided. 
  

THE AUDIT COMMITTEE 
 

Gaylen Ghylin, Committee Chairman 
Tracy J. Scott 
Michael M. Vekich 

 
 
Other Executive Officers 
 
Brendel, Doug – President Mortgage Banking: Mr. Brendel has served as President Mortgage Banking for BNC National 
Bank since February 2016 and as EVP of Mortgage Lending from September 2010 to February 2016. He also served as 
BNC’s Vice President of Mortgage Operations from May 2008 to September 2010. Mr. Brendel was appointed to BNC 
National Bank’s Board of Directors in September 2013. He also serves on the Lake Winnebago HOA Board of Directors 
and the Arrow Head Yacht Club Board of Directors. 
 
Cleveland, Shawn – Chief Operating Officer: Ms. Cleveland has served as BNC National Bank’s COO since September 
1999 and as its Compliance Officer since July 1995. She is a Certified Public Accountant and a Certified Regulatory 
Compliance Manager. Ms. Cleveland joined BNC in 1992 as an internal auditor. She has served on the BNC National 
Bank Board of Directors since September 1999. 
 
Collins, Daniel – Chief Financial Officer: Mr. Collins has served as the CFO of BNCCORP, INC. and BNC National 
Bank since December 2013. Previously, Mr. Collins was employed by MoneyGram International where he served in the 
roles of Senior Vice President/Treasurer and Vice President-Internal Audit Director. Mr. Collins served as Corporate 
Controller of RBC Dain Rauscher, Inc. and Divisional CFO for the consumer products group at U.S. Bancorp. Mr. Collins 
also served ten years in Big Four public accounting exclusively serving financial services companies. Mr. Collins has 
served on the BNC National Bank Board of Directors since May 11, 2015. He is also active in several of BNC’s operating 
committees since joining the company. Mr. Collins is a director/board member at the Minneapolis Crisis Nursery, the Jack 
Jablonski Believe in Miracles Foundation, and the Bloomington Kennedy/Richfield Youth Hockey Association. 
 
Hoekstra, Dave – Chief Credit Officer and President North Dakota Market: Mr. Hoekstra has served as CCO of BNC 
National Bank since April 2004 and as President of BNC National Bank’s North Dakota market since March 2009. 
Mr. Hoekstra is a Certified Public Accountant (Inactive). He also served as Vice President-Loan Review/Internal Audit at 
BNC from April 2000 to April 2004. Mr. Hoekstra has served on the BNC National Bank Board of Directors since January 
2006. He is a director/board member of the Bismarck State College Foundation, the Crisis Care Chaplaincy, and the 
Bismarck Youth Baseball organization. 
 
Peiler, Mark E. – Chief Investment Officer: Mr. Peiler has served as Chief Investment Officer for BNC National Bank 
since December 2015 and was previously SVP-Chief Investment Officer from August 2005 to December 2015 and an 
Investment Officer for BNC from May 1998 to August 2005. Mr. Peiler has served on the BNC National Bank Board of 
Directors since January 2006. He is active on several of BNC’s operating committees, and chairs BNC’s asset/liability 
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management committee and trust investment committee. Mr. Peiler holds the Chartered Financial Analyst designation and 
is currently the President and a director of the CFA Society of Minnesota. 
 
Spillman, Scott – President Arizona Market: Mr. Spillman joined BNC in May 2008 as President of BNC National Bank’s 
Arizona market. Prior to BNC, he served as Senior Vice President-Business Development Officer at First National Bank 
of Arizona. Prior to his position at First National Bank of Arizona, he was Senior Vice President-Business Development 
Officer for Imperial Bank/Comerica Bank in Arizona. Mr. Spillman was elected to the BNC National Bank Board of 
Directors in January 2009. He also serves on the Glendale Chamber of Commerce Board of Directors and the Mingus 
Mountain Academy Board of Directors. 
 
Stanton, Cheryl A. – Chief Legal Officer/General Counsel/Corporate Secretary: Ms. Stanton has been the Chief Legal 
Officer and General Counsel of BNCCORP, INC. and BNC National Bank since March 2013. She has been Corporate 
Secretary of BNCCORP, INC. since January 1, 2018. Prior to joining BNC, Ms. Stanton was a partner with the Anthony 
Ostlund law firm in Minneapolis, MN where she represented BNC as outside litigation counsel in numerous matters, and 
other clients in complex litigation matters including, but not limited to, bank-related matters, shareholder disputes and 
contract disputes. Ms. Stanton has been licensed to practice law since October 1997. She has just completed her term as 
the Chair of the American Bankers Association Regional Bank General Counsels Group. She has served on the BNC 
National Bank Board of Directors since September 2013. 
 

 
CERTAIN RELATIONSHIPS AND TRANSACTIONS 

 
Certain relationships and affiliate transactions are reported in Note 23 of the consolidated financial statements 

contained in the 2018 Annual Report. 
 

AVAILABILITY OF YEAR END FINANCIAL REPORT 
 

The Company’s common stock is currently traded on the OTCQX, the marketplace operated by OTC Markets 
Group, under the trading symbol “BNCC”. 
 

The Company’s Year End Financial Report for the fiscal year ended December 31, 2018 is available at 
www.bnccorp.com and on the website of the OTCQX. A hard copy of the Report will be provided without charge upon 
written request to: 
 

Cheryl A. Stanton 
Secretary 
BNCCORP, INC. 
322 East Main Avenue 
Bismarck, ND 58501 

 
MISCELLANEOUS 

 
The cost of soliciting proxies will be borne by the Company. The solicitation will be primarily by mail. In addition 

to the use of mail, some of the officers, directors and regular employees of the Company and its subsidiaries may solicit 
proxies by telephone, e-mail or personal interview without additional remuneration therefor. The Company will reimburse 
banks, brokerage houses and other institutions, custodians, nominees and fiduciaries for reasonable expenses in forwarding 
proxy material to their principals. 
 

Regardless of the number of shares you hold, it is important that your common stock be represented at the Annual 
Meeting to establish a quorum. You are strongly encouraged to date and sign your proxy or voting instruction card and 
return it without delay in the enclosed addressed envelope, even if you plan to attend the Annual Meeting. 
 

 
STOCKHOLDER PROPOSALS AND STOCKHOLDER NOMINATIONS OF DIRECTORS 

 
Director nominations and stockholder proposals not included in proxy mailings may be submitted for the 2020 

annual meeting if they meet the timing and information requirements set forth in BNC’s Bylaws. Stockholders must deliver 
notice of a proposal or director nomination to the Company’s Corporate Secretary between February 20, 2020 and 
March 21, 2020, but if the 2020 annual meeting is not held on a date that is within 30 days before or after the anniversary 
of the 2019 annual meeting, then the deadline is ten days after the earlier of the date that: (i) public disclosure of the date 
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of the 2020 annual meeting was made; or (ii) notice of the date of the annual meeting was mailed. Stockholders can 
nominate directors at the 2020 annual meeting if the nomination: (i) is submitted to BNC’s Secretary by the deadline set 
forth above and; and (ii) satisfies the informational and other requirements in the Bylaws of BNC as determined by the 
Board. BNC reserves the right to vote all proxies as it determines in its discretion on any stockholder proposals or 
nominations, pursuant to authority provided on the proxy card. 

 
 

By Order of the Board of Directors 
 

 
 
Cheryl A. Stanton 
Secretary 

Bismarck, North Dakota 
May 6, 2019
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BNCCORP, INC. 
2019 EQUITY INCENTIVE PLAN 

 
 

1. Purpose.  The purpose of the BNCCORP, INC. 2019 Equity Incentive Plan (the “Plan”) is to attract and 
retain the best available personnel for positions of responsibility with the Company, to provide additional incentives to 
them and align their interests with those of the Company’s shareholders, and to thereby promote the Company’s long-term 
business success.   

2. Definitions.  In this Plan, the following definitions will apply. 
 
(a) “Affiliate” means any entity that is a Subsidiary of the Company. 
 
(b) “Agreement” means the written or electronic agreement, notice or other document containing the terms 

and conditions applicable to each Award granted under the Plan, including all amendments thereto.  An Agreement is 
subject to the terms and conditions of the Plan. 

 
(c) “Award” means a grant made under the Plan in the form of Options, Stock Appreciation Rights, 

Restricted Stock, Stock Units or Other Stock-Based Award. 
 
(d) “Board” means the Board of Directors of the Company. 
 
(e) “Cause” means, unless otherwise defined in a then-effective written agreement (including an 

Agreement) between a Participant and the Company or any Affiliate, a Participant’s (i) material failure to perform 
satisfactorily the duties reasonably required of the Participant by the Company (other than by reason of Disability); (ii) 
material violation of any law, rule, regulation, court order or regulatory directive (other than traffic violations, 
misdemeanors or other minor offenses); (iii) material breach of the Company’s business conduct or ethics code or of any 
fiduciary duty or nondisclosure, non-solicitation, non-competition or similar obligation owed to the Company or any 
Affiliate; (iv) engaging in any act or practice that involves personal dishonesty on the part of the Participant or 
demonstrates a willful and continuing disregard for the best interests of the Company and its Affiliates; or (v) engaging in 
dishonorable or disruptive behavior, practices or acts which would be reasonably expected to harm or bring disrepute to 
the Company or any of its Affiliates, their business or any of their customers, employees or vendors. 

 
(f) “Change in Control” means, unless otherwise defined in a then-effective written agreement (including 

an Agreement) between a Participant and the Company or any Affiliate, one of the following: 
 

(1) An Exchange Act Person becomes the beneficial owner (within the meaning of Rule 13d-3 
under the Exchange Act) of securities of the Company representing 50% or more of the combined voting power of the 
Company’s then outstanding Voting Securities, except that the following will not constitute a Change in Control: 

 
(A) any acquisition of securities of the Company by an Exchange Act Person from the 

Company for the purpose of providing financing to the Company; 
 

(B) any formation of a Group consisting solely of beneficial owners of the Company's 
Voting Securities as of the effective date of this Plan; or 

 
(C) any repurchase or other acquisition by the Company of its Voting Securities that 

causes any Exchange Act Person to become the beneficial owner of 50% or more of the Company’s Voting Securities. 
 

If, however, an Exchange Act Person or Group referenced in clause (A), (B) or (C) above acquires beneficial ownership 
of additional Company Voting Securities after initially becoming the beneficial owner of 50% or more of the combined 
voting power of the Company’s Voting Securities by one of the means described in those clauses, then a Change in Control 
will be deemed to have occurred.  Furthermore, a Change in Control will occur if a Person becomes the beneficial owner 
of more than 50% of the Company’s Voting Securities as the result of a Corporate Transaction only if the Corporate 
Transaction is itself a Change in Control pursuant to subsection 2(f)(3). 

 
(2) Individuals who are Continuing Directors cease for any reason to constitute a majority of the 

members of the Board.  
 

(3) A Corporate Transaction is consummated, unless, immediately following such Corporate 
Transaction, all or substantially all of the individuals and entities who were the beneficial owners of the Company's Voting 
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Securities immediately prior to such Corporate Transaction beneficially own, directly or indirectly, 50% or more of the 
combined voting power of the then outstanding Voting Securities of the surviving or acquiring entity resulting from such 
Corporate Transaction (including beneficial ownership through any Parent of such entity) in substantially the same 
proportions as their ownership, immediately prior to such Corporate Transaction, of the Company's Voting Securities. 

 
Notwithstanding the foregoing, to the extent that any Award constitutes a deferral of compensation subject to Code Section 
409A, and if that Award provides for a change in the time or form of payment upon a Change in Control, then no Change 
in Control shall be deemed to have occurred upon an event described in this Section 2(f) unless the event would also 
constitute a change in ownership or effective control of, or a change in the ownership of a substantial portion of the assets 
of, the Company under Code Section 409A. 
 

(g) “Code” means the Internal Revenue Code of 1986, as amended and in effect from time to time.  For 
purposes of the Plan, references to sections of the Code shall be deemed to include any applicable regulations thereunder 
and any successor or similar statutory provisions. 

 
(h) “Committee” means two or more Non Employee Directors designated by the Board to administer the 

Plan under Section 3, each member of which shall be (i) an independent director within the meaning of applicable stock 
exchange rules and regulations and (ii) a non-employee director within the meaning of Exchange Act Rule 16b-3. 

 
(i) “Company” means BNCCORP, INC., a Delaware corporation, and any successor thereto. 
 
(j) “Continuing Director” means an individual (i) who is, as of the effective date of the Plan, a director of 

the Company, or (ii) who becomes a director of the Company after the effective date hereof and whose initial election, or 
nomination for election by the Company’s shareholders, was approved by at least a majority of the then Continuing 
Directors, but excluding, for purposes of this clause (ii), an individual whose initial assumption of office occurs as the 
result of an actual proxy contest involving the solicitation of proxies or consents by a person or Group other than the 
Board, or by reason of an agreement intended to avoid or settle an actual or threatened proxy contest. 

 
(k) “Corporate Transaction” means (i) a sale or other disposition of all or substantially all of the assets of 

the Company, or (ii) a merger, consolidation, share exchange or similar transaction involving the Company, regardless of 
whether the Company is the surviving corporation.   

 
(l) “Disability” means (A) any permanent and total disability under any long-term disability plan or policy 

of the Company or its Affiliates that covers the Participant, or (B) if there is no such long-term disability plan or policy, 
“total and permanent disability” within the meaning of Code Section 22(e)(3). 

 
(m) “Employee” means an employee of the Company or an Affiliate. 
 
(n) “Exchange Act” means the Securities Exchange Act of 1934, as amended and in effect from time to 

time. 
 
(o) “Exchange Act Person” means any natural person, entity or Group other than (i) the Company or any 

Affiliate; (ii) any employee benefit plan (or related trust) sponsored or maintained by the Company or any Affiliate; (iii) 
an underwriter temporarily holding securities in connection with a registered public offering of such securities; or (iv) an 
entity whose Voting Securities are beneficially owned by the beneficial owners of the Company’s Voting Securities in 
substantially the same proportions as their beneficial ownership of the Company’s Voting Securities. 

 
(p) “Fair Market Value” means the fair market value of a Share determined as follows: 
 

(1) If the Shares are readily tradable on an established securities market (as determined under Code 
Section 409A), then Fair Market Value will be the closing sales price for a Share on the principal securities market on 
which it trades on the date for which it is being determined, or if no sale of Shares occurred on that date, on the next 
preceding date on which a sale of Shares occurred, as reported in The Wall Street Journal or such other source as the 
Committee deems reliable; or 

 
(2) If the Shares are not then readily tradable on an established securities market (as determined 

under Code Section 409A), then Fair Market Value will be determined by the Committee as the result of a reasonable 
application of a reasonable valuation method that satisfies the requirements of Code Section 409A. 
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(q) “Full Value Award” means an Award other than an Option Award, Stock Appreciation Right Award or 
any other Award for which the Participant pays the intrinsic value existing as of the date of grant. 

 
(r) “Grant Date” means the date on which the Committee approves the grant of an Award under the Plan, 

or such later date as may be specified by the Committee on the date the Committee approves the Award. 
 
(s) “Group” means two or more persons who act, or agree to act together, as a partnership, limited 

partnership, syndicate or other group for the purpose of acquiring, holding, voting or disposing of securities of the 
Company. 

 
(t) “Non-Employee Director” means a member of the Board who is not an Employee. 
 
(u) “Option” means a right granted under the Plan to purchase a specified number of Shares at a specified 

price.  An “Incentive Stock Option” or “ISO” means any Option designated as such and granted in accordance with the 
requirements of Code Section 422.  A “Non Qualified Stock Option” or “NQSO” means an Option other than an Incentive 
Stock Option. 

 
(v) “Other Stock-Based Award” means an Award described in Section 11 of this Plan. 
 
(w) “Parent” means a “parent corporation,” as defined in Code Section 424(e). 
 
(x) “Participant” means a Service Provider to whom a then-outstanding Award has been granted under the 

Plan. 
(y) “Plan” means this BNCCORP, INC. 2019 Equity Incentive Plan, as amended and in effect from time to 

time. 
(z) “Prior Plan” means the BNCCORP, INC.  2010 Stock Incentive Plan. 
 
(aa) “Restricted Stock” means Shares issued to a Participant that are subject to such restrictions on transfer, 

vesting conditions and other restrictions or limitations as may be set forth in this Plan and the applicable Agreement. 
 
(bb) “Service” means the provision of services by a Participant to the Company or any Affiliate in any Service 

Provider capacity.  A Service Provider’s Service shall be deemed to have terminated either upon an actual cessation of 
providing services to the Company or any Affiliate or upon the entity to which the Service Provider provides services 
ceasing to be an Affiliate.  Except as otherwise provided in this Plan or any Agreement, Service shall not be deemed 
terminated in the case of (i) any approved leave of absence; (ii) transfers among the Company and any Affiliates in any 
Service Provider capacity; or (iii) any change in status so long as the individual remains in the service of the Company or 
any Affiliate in any Service Provider capacity. 

 
(cc) “Service Provider” means an Employee, a Non-Employee Director, or any natural person who is a 

consultant or advisor, or is employed by a consultant or advisor retained by the Company or any Affiliate, and who 
provides services (other than in connection with (i) a capital-raising transaction or (ii) promoting or maintaining a market 
in Company securities) to the Company or any Affiliate. 

 
(dd) “Share” means a share of Stock. 
 
(ee) “Stock” means the common stock, $.01 par value per Share, of the Company. 
 
(ff) “Stock Appreciation Right” or “SAR” means the right to receive, in cash and/or Shares as determined 

by the Committee, an amount equal to the appreciation in value of a specified number of Shares between the Grant Date 
of the SAR and its exercise date. 

 
(gg) “Stock Unit” means a right to receive, in cash and/or Shares as determined by the Committee, the Fair 

Market Value of a Share, subject to such restrictions on transfer, vesting conditions and other restrictions or limitations as 
may be set forth in this Plan and the applicable Agreement. 

 
(hh) “Subsidiary” means a “subsidiary corporation,” as defined in Code Section 424(f), of the Company. 
 
(ii) “Substitute Award” means an Award granted upon the assumption of, or in substitution or exchange for, 

outstanding awards granted by a company or other entity acquired by the Company or any Affiliate or with which the 
Company or any Affiliate combines.  The terms and conditions of a Substitute Award may vary from the terms and 
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conditions set forth in the Plan to the extent that the Committee at the time of the grant may deem appropriate to conform, 
in whole or in part, to the provisions of the award in substitution for which it has been granted. 

 
(jj) “Voting Securities” of an entity means the outstanding equity securities (or comparable equity interests) 

entitled to vote generally in the election of directors of such entity. 
 
3. Administration of the Plan. 
 
(a) Administration.  The authority to control and manage the operations and administration of the Plan shall 

be vested in the Committee in accordance with this Section 3. 
 
(b) Scope of Authority.  Subject to the terms of the Plan, the Committee shall have the authority, in its 

discretion, to take such actions as it deems necessary or advisable to administer the Plan, including: 
 

(1) determining the Service Providers to whom Awards will be granted, the timing of each such 
Award, the type of and the number of Shares covered by each Award, the terms, conditions, performance criteria, 
restrictions and other provisions of Awards, and the manner in which Awards are paid or settled;  

 
(2) cancelling or suspending an Award, accelerating the vesting or extending the exercise period 

of an Award, or otherwise amending the terms and conditions of any outstanding Award, subject to the requirements of 
Sections 15(d) and 15(e);  

 
(3) adopting sub-plans or special provisions applicable to Awards, establishing, amending or 

rescinding rules to administer the Plan, interpreting the Plan and any Award or Agreement, reconciling any inconsistency, 
correcting any defect or supplying an omission in the Plan or any Agreement, and making all other determinations 
necessary or desirable for the administration of the Plan; 

 
(4) granting Substitute Awards under the Plan; and 

 
(5) requiring or permitting the deferral of the settlement of an Award, and establishing the terms 

and conditions of any such deferral. 
 
(c) Acts of the Committee; Delegation.  A majority of the members of the Committee shall constitute a 

quorum for any meeting of the Committee, and any act of a majority of the members present at any meeting at which a 
quorum is present or any act unanimously approved in writing by all members of the Committee shall be the act of the 
Committee.  Any such action of the Committee shall be valid and effective even if one or more members of the Committee 
at the time of such action are later determined not to have satisfied all of the criteria for membership in clauses (i) and (ii) 
of Section 2(h).  To the extent not inconsistent with applicable law or stock exchange rules, the Committee may delegate 
all or any portion of its authority under the Plan to any one or more of its members or, as to Awards to Participants who 
are not subject to Section 16 of the Exchange Act, to one or more directors or executive officers of the Company or to a 
committee of the Board comprised of one or more directors of the Company.  The Committee may also delegate non-
discretionary administrative responsibilities in connection with the Plan to such other persons as it deems advisable.   

 
(d) Finality of Decisions.  The Committee’s interpretation of the Plan and of any Award or Agreement made 

under the Plan and all related decisions or resolutions of the Board or Committee shall be final and binding on all parties 
with an interest therein.   

 
(e) Indemnification.  Each person who is or has been a member of the Committee or of the Board, and any 

other person to whom the Committee delegates authority under the Plan, shall be indemnified by the Company, to the 
maximum extent permitted by law, against liabilities and expenses imposed upon or reasonably incurred by such person 
in connection with or resulting from any claims against such person by reason of the performance of the individual's duties 
under the Plan.  This right to indemnification is conditioned upon such person providing the Company an opportunity, at 
the Company’s expense, to handle and defend the claims before such person undertakes to handle and defend them on 
such person’s own behalf.  The Company will not be required to indemnify any person for any amount paid in settlement 
of a claim unless the Company has first consented in writing to the settlement.  The foregoing right of indemnification 
shall not be exclusive of any other rights of indemnification to which such person or persons may be entitled under the 
Company’s Articles of Incorporation or Bylaws, as a matter of law, or otherwise. 

 



 

A-5 

4. Shares Available Under the Plan. 
 
(a) Maximum Shares Available.  Subject to Section 4(b) and to adjustment as provided in Section 12(a), the 

number of Shares that may be the subject of Awards and issued under the Plan shall be 250,000.  No further awards may 
be made under the Prior Plan after the effective date of this Plan.  Shares issued under the Plan may come from authorized 
and unissued shares.  In determining the number of Shares to be counted against this share reserve in connection with any 
Award, the following rules shall apply: 

 
(1) The aggregate number of Shares available for issuance under the Plan shall be reduced by two 

Shares for each Share delivered in settlement of any Full Value Award, and by one Share for every Share granted that is 
subject to Options or Stock Appreciation Rights. 

 
(2) Where the number of Shares subject to an Award is variable on the Grant Date, the number of 

Shares to be counted against the share reserve shall be the maximum number of Shares that could be received under that 
particular Award, until such time as it can be determined that only a lesser number of shares could be received. 

 
(3) Shares subject to Substitute Awards shall not be counted against the share reserve, nor shall 

they reduce the Shares authorized for grant to a Participant in any calendar year. 
 

(4) Awards that may be settled solely in cash shall not be counted against the share reserve, nor 
shall they reduce the Shares authorized for grant to a Participant in any calendar year. 

 
(b) Effect of Forfeitures and Other Actions.  Any Shares subject to an Award, or to an award granted under 

the Prior Plan that is outstanding on the effective date of this Plan (a “Prior Plan Award”), that expires, is cancelled or 
forfeited or is settled for cash shall, to the extent of such cancellation, forfeiture, expiration or cash settlement, again 
become available for Awards under this Plan, and the share reserve under Section 4(a) shall be correspondingly replenished 
as provided in Section 4(c) below. The following Shares shall not, however, again become available for Awards or 
replenish the share reserve under Section 4(a): (i) Shares tendered (either actually or by attestation) by the Participant or 
withheld by the Company in payment of the exercise price of a stock option issued under this Plan or the Prior Plan, (ii) 
Shares tendered (either actually or by attestation) by the Participant or withheld by the Company to satisfy any tax 
withholding obligation with respect to an award under this Plan or the Prior Plan, (iii) Shares repurchased by the Company 
with proceeds received from the exercise of a stock option issued under this Plan or the Prior Plan, and (iv) Shares subject 
to a Stock Appreciation Right award issued under this Plan or the Prior Plan that are not issued in connection with the 
stock settlement of that award upon its exercise. Any Shares that again become available for Awards under the Plan 
pursuant to this Section shall be added as (i) one Share subject to Options and Stock Appreciation Rights granted under 
this  Plan, and (ii) two Shares for every one Share subject to Full Value Awards granted under this Plan. 

 
(c) Effect of Plans Operated by Acquired Companies.  If a company acquired by the Company or any 

Subsidiary or with which the Company or any Subsidiary combines has shares available under a pre-existing plan approved 
by shareholders and not adopted in contemplation of such acquisition or combination, the shares available for grant 
pursuant to the terms of such pre-existing plan (as adjusted, to the extent appropriate, using the exchange ratio or other 
adjustment or valuation ratio or formula used in such acquisition or combination to determine the consideration payable 
to the holders of common stock of the entities party to such acquisition or combination) may be used for Awards under 
the Plan and shall supplement the Share reserve under Section 4(a).  Awards using such available shares shall not be made 
after the date awards or grants could have been made under the terms of the pre-existing plan absent the acquisition or 
combination, and shall only be made to individuals who were not Employees or Non-Employee Directors prior to such 
acquisition or combination. 

 
(d) No Fractional Shares.  Unless otherwise determined by the Committee, the number of Shares subject to 

an Award shall always be a whole number.  No fractional Shares may be issued under the Plan, but the Committee may, 
in its discretion, adopt any rounding convention it deems suitable or pay cash in lieu of any fractional Share in settlement 
of an Award. 

 
(e) Limits on Awards to Non-Employee Directors.  The aggregate grant date fair value (as determined in 

accordance with generally accepted accounting principles applicable in the United States) of all Awards granted during 
any calendar year to any Non-Employee Director (excluding any Awards granted at the election of a Non-Employee 
Director in lieu of all or any portion of retainers or fees otherwise payable to Non-Employee Directors in cash) with respect 
to such individual’s Service as a Non-Employee Director shall not exceed $50,000. 
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5. Eligibility.  Participation in the Plan is limited to Service Providers.  Incentive Stock Options may only 
be granted to Employees. 

 
6. General Terms of Awards. 
 
(a) Award Agreement.  Each Award shall be evidenced by an Agreement setting forth the amount of the 

Award together with such other terms and conditions applicable to the Award (and not inconsistent with the Plan) as 
determined by the Committee.  An Award to a Participant may be made singly or in combination with any form of Award.  
Two types of Awards may be made in tandem with each other such that the exercise of one type of Award with respect to 
a number of Shares reduces the number of Shares subject to the related Award by at least an equal amount. 

 
(b) Vesting and Term.  Each Agreement shall set forth the period until the applicable Award is scheduled 

to vest and, if applicable, expire (which shall not be more than ten years from the Grant Date), and, consistent with the 
requirements of this Section 6(b), the applicable vesting conditions and any applicable performance period. Awards that 
vest based solely on the satisfaction by the Participant of service-based vesting conditions shall be subject to a vesting 
period of not less than one year from the applicable Grant Date (during which no portion of the award may be scheduled 
to vest), and Awards whose grant or vesting is subject to the satisfaction of performance goals over a performance period 
shall be subject to a performance period of not less than one year. The foregoing minimum vesting and performance 
periods will not, however, apply in connection with: (i) a Change in Control as provided in Section 12(b)(2), 12(b)(4) or 
12(c), (ii) a termination of Service due to death or Disability, (iii) a Substitute Award that does not reduce the vesting 
period of the award being replaced, (iv) Awards made to Non-Employee Directors in payment of or exchange for other 
compensation already earned and payable, and (v) outstanding, exercised and settled Awards involving an aggregate 
number of Shares not in excess of 5% of the Plan’s share reserve specified in Section 4(a). For purposes of Awards to 
Non-Employee Directors, a vesting period will be deemed to be one year if it runs from the date of one annual meeting of 
the Company’s shareholders to the date of the next annual meeting of the Company’s shareholders. Unless the Committee 
provides otherwise, the vesting of Awards granted hereunder will be suspended during any unpaid leave of absence. 

 
(c) Transferability.  Except as provided in this Section 6(c), (i) during the lifetime of a Participant, only the 

Participant or the Participant’s guardian or legal representative may exercise an Option or SAR, or receive payment with 
respect to any other Award; and (ii) no Award may be sold, assigned, transferred, exchanged or encumbered, voluntarily 
or involuntarily, other than by will or the laws of descent and distribution.  Any attempted transfer in violation of this 
Section 6(c) shall be of no effect.  The Committee may, however, provide in an Agreement or otherwise that an Award 
(other than an Incentive Stock Option) may be transferred pursuant to a domestic relations order or may be transferable 
by gift to any “family member” (as defined in General Instruction A.1(a)(5) to Form S-8 under the Securities Act of 1933) 
of the Participant.  Any Award held by a transferee shall continue to be subject to the same terms and conditions that were 
applicable to that Award immediately before the transfer thereof.  For purposes of any provision of the Plan relating to 
notice to a Participant or to acceleration or termination of an Award upon the death or termination of Service of a 
Participant, the references to “Participant” shall mean the original grantee of an Award and not any transferee. 

 
(d) Termination of Service.  Unless otherwise provided in an applicable Agreement or another then-

effective written agreement between a Participant and the Company, and subject to Section 12 of this Plan, if a Participant’s 
Service with the Company and all of its Affiliates terminates, the following provisions shall apply (in all cases subject to 
the scheduled expiration of an Option or SAR Award, as applicable): 

 
(1) Upon termination of Service for Cause, all unexercised Option and SAR Awards and all 

unvested portions of any other outstanding Awards shall be immediately forfeited without consideration. 
 

(2) Upon termination of Service for any other reason, all unvested and unexercisable portions of 
any outstanding Awards shall be immediately forfeited without consideration. 

 
(3) Upon termination of Service for any reason other than Cause, death or Disability, the currently 

vested and exercisable portions of Option and SAR Awards may be exercised for a period of three months after the date 
of such termination.  However, if a Participant thereafter dies during such three-month period, the vested and exercisable 
portions of the Option and SAR Awards may be exercised for a period of one year after the date of such termination. 

 
(4) Upon termination of Service due to death or Disability, the currently vested and exercisable 

portions of Option and SAR Awards may be exercised for a period of one year after the date of such termination. 
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(e) Rights as Shareholder.  No Participant shall have any rights as a shareholder with respect to any Shares 
covered by an Award unless and until the date the Participant becomes the holder of record of the Shares, if any, to which 
the Award relates. 

 
(f) Performance-Based Awards.  Any Award may be granted as a performance-based Award if the 

Committee establishes one or more measures of corporate, business unit or individual performance which must be attained, 
and the performance period over which the specified performance is to be attained, as a condition to the grant, vesting, 
exercisability, lapse of restrictions and/or settlement in cash or Shares of such Award.  In connection with any such Award, 
the Committee shall determine the extent to which performance measures have been attained and other applicable terms 
and conditions have been satisfied, and the degree to which the grant, vesting, exercisability, lapse of restrictions and/or 
settlement of such Award has been earned.  The Committee shall also have the authority to provide, in an Agreement or 
otherwise, for the modification of a performance period and/or adjustments to or waivers of the achievement of 
performance goals under specified circumstances such as (i) the occurrence of events that are unusual in nature or 
infrequently occurring, such as a Change in Control, an equity restructuring (as described in Section 12(a)), acquisitions, 
divestitures, restructuring activities, recapitalizations, or asset write-downs, (ii) a change in applicable tax laws or 
accounting principles, or (iii) the Participant’s death or Disability. 

 
(g) Dividends and Dividend Equivalents.  No dividends, dividend equivalents or distributions will be paid 

with respect to Shares subject to an Option or SAR Award.  Any dividends or distributions payable with respect to Shares 
that are subject to the unvested portion of a Restricted Stock Award will be subject to the same restrictions and risk of 
forfeiture as the Shares to which such dividends or distributions relate.  In its discretion, the Committee may provide in an 
Award Agreement for a Stock Unit Award or an Other Stock-Based Award that the Participant will be entitled to receive 
dividend equivalents, based on dividends actually declared and paid on outstanding Shares, on the units or other Share 
equivalents subject to the Stock Unit Award or Other Stock-Based Award, and such dividend equivalents will be subject 
to the same restrictions and risk of forfeiture as the units or other Share equivalents to which such dividend equivalents 
relate.  The additional terms of any such dividend equivalents will be as set forth in the applicable Agreement, including 
the time and form of payment and whether such dividend equivalents will be credited with interest or deemed to be 
reinvested in additional units or Share equivalents.  Any Shares issued or issuable during the term of this Plan as the result 
of the reinvestment of dividends or the deemed reinvestment of dividend equivalents in connection with an Award or a 
Prior Plan Award shall be counted against, and replenish upon any subsequent forfeiture, the Plan’s share reserve as 
provided in Section 4. 

 
7. Stock Option Awards. 
 
(a) Type and Exercise Price.  The Agreement pursuant to which an Option Award is granted shall specify 

whether the Option is an Incentive Stock Option or a Non-Qualified Stock Option.  The exercise price at which each Share 
subject to an Option Award may be purchased shall be determined by the Committee and set forth in the Agreement, and 
shall not be less than the Fair Market Value of a Share on the Grant Date, except in the case of Substitute Awards (to the 
extent consistent with Code Section 409A and, in the case of Incentive Stock Options, Code Section 424). 

 
(b) Payment of Exercise Price.  The purchase price of the Shares with respect to which an Option Award is 

exercised shall be payable in full at the time of exercise.  The purchase price may be paid in cash or in such other manner 
as the Committee may permit, including by payment under a broker-assisted sale and remittance program, by withholding 
Shares otherwise issuable to the Participant upon exercise of the Option or by delivery to the Company of Shares (by 
actual delivery or attestation) already owned by the Participant (in either case, such Shares having a Fair Market Value as 
of the date the Option is exercised equal to the purchase price of the Shares being purchased). 

 
(c) Exercisability and Expiration.  Each Option Award shall be exercisable in whole or in part on the terms 

provided in the Agreement.  No Option Award shall be exercisable at any time after its scheduled expiration.  When an 
Option Award is no longer exercisable, it shall be deemed to have terminated. 

 
(d) Incentive Stock Options. 
 

(1) An Option Award will constitute an Incentive Stock Option Award only if the Participant 
receiving the Option Award is an Employee, and only to the extent that (i) it is so designated in the applicable Agreement 
and (ii) the aggregate Fair Market Value (determined as of the Option Award’s Grant Date) of the Shares with respect to 
which Incentive Stock Option Awards held by the Participant first become exercisable in any calendar year (under the 
Plan and all other plans of the Company and its Affiliates) does not exceed $100,000 or such other amount specified by 
the Code.  To the extent an Option Award granted to a Participant exceeds this limit, the Option Award shall be treated as 
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a Non-Qualified Stock Option Award.  The maximum number of Shares that may be issued upon the exercise of Incentive 
Stock Option Awards under the Plan shall be 250,000, subject to adjustment as provided in Section 12(a). 

 
(2) No Participant may receive an Incentive Stock Option Award under the Plan if, immediately 

after the grant of such Award, the Participant would own (after application of the rules contained in Code Section 424(d)) 
Shares possessing more than 10% of the total combined Voting Power of all classes of stock of the Company or an 
Affiliate, unless (i) the per Share exercise price for such Award is at least 110% of the Fair Market Value of a Share on 
the Grant Date and (ii) such Award will expire no later than five years after its Grant Date. 

 
(3) For purposes of continued Service by a Participant who has been granted an Incentive Stock 

Option Award, no approved leave of absence may exceed three months unless reemployment upon expiration of such 
leave is provided by statute or contract.  If reemployment is not so provided, then on the date six months following the 
first day of such leave, any Incentive Stock Option held by the Participant shall cease to be treated as an Incentive Stock 
Option and shall be treated for tax purposes as a Non-Qualified Stock Option. 

 
(4) If an Incentive Stock Option Award is exercised after the expiration of the exercise periods that 

apply for purposes of Code Section 422, such Option shall thereafter be treated as a Non-Qualified Stock Option. 
 
(5) The Agreement covering an Incentive Stock Option Award shall contain such other terms and 

provisions that the Committee determines necessary to qualify the Option Award as an Incentive Stock Option Award. 
 

8. Stock Appreciation Right Awards. 
 
(a) Nature of Award.  An Award of Stock Appreciation Rights shall be subject to such terms and conditions 

as are determined by the Committee, and shall provide a Participant the right to receive upon exercise of the SAR Award 
all or a portion of the excess of (i) the Fair Market Value as of the date of exercise of the SAR Award of the number of 
Shares as to which the SAR Award is being exercised, over (ii) the aggregate exercise price for such number of Shares.  
The per Share exercise price for any SAR Award shall be determined by the Committee and set forth in the applicable 
Agreement, and shall not be less than the Fair Market Value of a Share on the Grant Date, except in the case of Substitute 
Awards (to the extent consistent with Code Section 409A). 

 
(b) Exercise of SAR.  Each SAR Award may be exercisable in whole or in part at the times, on the terms 

and in the manner provided in the Agreement.  No SAR Award shall be exercisable at any time after its scheduled 
expiration.  When a SAR Award is no longer exercisable, it shall be deemed to have terminated.  Upon exercise of a SAR 
Award, payment to the Participant shall be made at such time or times as shall be provided in the Agreement in the form 
of cash, Shares or a combination of cash and Shares as determined by the Committee.  The Agreement may provide for a 
limitation upon the amount or percentage of the total appreciation on which payment (whether in cash and/or Shares) may 
be made in the event of the exercise of a SAR Award. 

 
9. Restricted Stock Awards. 
 
(a) Vesting and Consideration.  Shares subject to a Restricted Stock Award shall be subject to vesting and 

the lapse of applicable restrictions based on such conditions or factors and occurring over such period of time as the 
Committee may determine in its discretion.  The Committee may provide whether any consideration other than Services 
must be received by the Company or any Affiliate as a condition precedent to the grant of a Restricted Stock Award and 
may correspondingly provide for Company reacquisition or repurchase rights if such additional consideration has been 
required and some or all of a Restricted Stock Award does not vest. 

 
(b) Shares Subject to Restricted Stock Awards.  Unvested Shares subject to a Restricted Stock Award shall 

be evidenced by a book-entry in the name of the Participant with the Company’s transfer agent or by one or more Stock 
certificates issued in the name of the Participant.  Any such Stock certificate shall be deposited with the Company or its 
designee, together with an assignment separate from the certificate, in blank, signed by the Participant, and bear an 
appropriate legend referring to the restricted nature of the Restricted Stock evidenced thereby.  Any book-entry shall be 
subject to comparable restrictions and corresponding stop transfer instructions.  Upon the vesting of Shares of Restricted 
Stock, and the Company’s determination that any necessary conditions precedent to the release of vested Shares (such as 
satisfaction of tax withholding obligations and compliance with applicable legal requirements) have been satisfied, such 
vested Shares shall be made available to the Participant in such manner as may be prescribed or permitted by the 
Committee.  Except as otherwise provided in the Plan or an applicable Agreement, a Participant with a Restricted Stock 
Award shall have all the rights of a shareholder, including the right to vote the Shares of Restricted Stock. 
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10. Stock Unit Awards. 
 
(a) Vesting and Consideration.  A Stock Unit Award shall be subject to vesting and the lapse of applicable 

restrictions based on such conditions or factors and occurring over such period of time as the Committee may determine 
in its discretion.  If vesting of a Stock Unit Award is conditioned on the achievement of specified performance goals, the 
extent to which they are achieved over the specified performance period shall determine the number of Stock Units that 
will be earned and eligible to vest, which may be greater or less than the target number of Stock Units stated in the 
Agreement. The Committee may provide whether any consideration other than Services must be received by the Company 
or any Affiliate as a condition precedent to the settlement of a Stock Unit Award. 

 
(b) Settlement of Award.  Following the vesting of a Stock Unit Award, and the Company’s determination 

that any necessary conditions precedent to the settlement of the Award (such as satisfaction of tax withholding obligations 
and compliance with applicable legal requirements) have been satisfied, settlement of the Award and payment to the 
Participant shall be made at such time or times in the form of cash, Shares (which may themselves be considered Restricted 
Stock under the Plan) or a combination of cash and Shares as determined by the Committee. 

 
11. Other Stock-Based Awards.  The Committee may from time to time grant Shares and other Awards 

that are valued by reference to and/or payable in whole or in part in Shares under the Plan.  The Committee shall determine 
the terms and conditions of such Awards, which shall be consistent with the terms and purposes of the Plan.  The 
Committee may direct the Company to issue Shares subject to restrictive legends and/or stop transfer instructions that are 
consistent with the terms and conditions of the Award to which the Shares relate.   

 
12. Changes in Capitalization, Corporate Transactions, Change in Control. 
 
(a) Adjustments for Changes in Capitalization.  In the event of any equity restructuring (within the meaning 

of FASB ASC Topic 718) that causes the per share value of Shares to change, such as a stock dividend, stock split, spinoff, 
rights offering or recapitalization through an extraordinary dividend, the Committee shall make such adjustments as it 
deems equitable and appropriate to (i) the aggregate number and kind of Shares or other securities issued or reserved for 
issuance under the Plan, (ii) the number and kind of Shares or other securities subject to outstanding Awards, (iii) the 
exercise price of outstanding Options and SARs, and (iv) any maximum limitations prescribed by the Plan with respect to 
certain types of Awards or the grants to individuals of certain types of Awards.  In the event of any other change in 
corporate capitalization, including a merger, consolidation, reorganization, or partial or complete liquidation of the 
Company, such equitable adjustments described in the foregoing sentence may be made as determined to be appropriate 
and equitable by the Committee to prevent dilution or enlargement of rights of Participants.  In either case, any such 
adjustment shall be conclusive and binding for all purposes of the Plan.  No adjustment shall be made pursuant to this 
Section 12(a) in connection with the conversion of any convertible securities of the Company, or in a manner that would 
cause Incentive Stock Options to violate Section 422(b) of the Code or cause an Award to be subject to adverse tax 
consequences under Section 409A of the Code.   

 
(b) Corporate Transactions.  The following provisions shall apply to outstanding Awards in the event of a 

Change in Control that involves a Corporate Transaction. 
 

(1) Continuation, Assumption or Replacement of Awards.  In the event of a Corporate Transaction, 
then the surviving or successor entity (or its Parent) may continue, assume or replace Awards outstanding as of the date 
of the Corporate Transaction (with such adjustments as may be required or permitted by Section 12(a)), and such Awards 
or replacements therefor shall remain outstanding and be governed by their respective terms, subject to Section 12(b)(4) 
below.  A surviving or successor entity may elect to continue, assume or replace only some Awards or portions of Awards.  
For purposes of this Section 12(b)(1), an Award shall be considered assumed or replaced if, in connection with the 
Corporate Transaction and in a manner consistent with Code Section 409A (and Code Section 424 if the Award is an ISO), 
either (i) the contractual obligations represented by the Award are expressly assumed by the surviving or successor entity 
(or its Parent) with appropriate adjustments to the number and type of securities subject to the Award and the exercise 
price thereof that preserves the intrinsic value of the Award existing at the time of the Corporate Transaction, or (ii) the 
Participant has received a comparable equity-based award that preserves the intrinsic value of the Award existing at the 
time of the Corporate Transaction and contains terms and conditions that are substantially similar to those of the Award.   

 
(2) Acceleration.  If and to the extent that outstanding Awards under the Plan are not continued, 

assumed or replaced in connection with a Corporate Transaction, then (i) all outstanding Option and SAR Awards shall 
become fully vested and exercisable for such period of time prior to the effective time of the Corporate Transaction as is 
deemed fair and equitable by the Committee, and shall terminate at the effective time of the Corporate Transaction, (ii) all 
outstanding Full Value Awards shall fully vest immediately prior to the effective time of the Corporate Transaction, and 
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(iii) to the extent vesting of any Award is subject to satisfaction of specified performance goals, such Award shall be 
deemed “fully vested” for purposes of this Section 12(b)(2) if the performance goals are deemed to have been satisfied at 
the target level of performance and the vested portion of the Award at that level of performance is proportionate to the 
portion of the performance period that has elapsed as of the effective time of the Corporate Transaction.  The Committee 
shall provide written notice of the period of accelerated exercisability of Option and SAR Awards to all affected 
Participants.  The exercise of any Option or SAR Award whose exercisability is accelerated as provided in this Section 
12(b)(2) shall be conditioned upon the consummation of the Corporate Transaction and shall be effective only immediately 
before such consummation. 
 

(3) Payment for Awards.  If and to the extent that outstanding Awards under the Plan are not 
continued, assumed or replaced in connection with a Corporate Transaction, then the Committee may provide that some 
or all of such outstanding Awards shall be canceled at or immediately prior to the effective time of the Corporate 
Transaction in exchange for payments to the holders as provided in this Section 12(b)(3).  The Committee will not be 
required to treat all Awards similarly for purposes of this Section 12(b)(3).  The payment for any Award canceled shall be 
in an amount equal to the difference, if any, between (i) the fair market value (as determined in good faith by the 
Committee) of the consideration that would otherwise be received in the Corporate Transaction for the number of Shares 
subject to the Award, and (ii) the aggregate exercise price (if any) for the Shares subject to such Award.  If the amount 
determined pursuant to the preceding sentence is not a positive number with respect to any Award, such Award may be 
canceled pursuant to this Section 12(b)(3) without payment of any kind to the affected Participant.  With respect to an 
Award whose vesting is subject to the satisfaction of specified performance goals, the number of Shares subject to such 
an Award for purposes of this Section 12(b)(3) shall be the number of Shares as to which the Award would have been 
deemed “fully vested” for purposes of Section 12(b)(2).  Payment of any amount under this Section 12(b)(3) shall be made 
in such form, on such terms and subject to such conditions as the Committee determines in its discretion, which may or 
may not be the same as the form, terms and conditions applicable to payments to the Company’s shareholders in connection 
with the Corporate Transaction, and may, in the Committee’s discretion, include subjecting such payments to vesting 
conditions comparable to those of the Award canceled, subjecting such payments to escrow or holdback terms comparable 
to those imposed upon the Company’s shareholders under the Corporate Transaction, or calculating and paying the present 
value of payments that would otherwise be subject to escrow or holdback terms. 

 
(4) Termination After a Corporate Transaction.  If and to the extent that Awards are continued, 

assumed or replaced under the circumstances described in Section 12(b)(1), and if within 12 months after the Corporate 
Transaction a Participant experiences an involuntary termination of Service for reasons other than Cause, then (i) 
outstanding Option and SAR Awards issued to the Participant that are not yet fully exercisable shall immediately become 
exercisable in full and shall remain exercisable for one year following the Participant’s termination of employment, and 
(ii) any Full Value Awards that are not yet fully vested shall immediately vest in full (with vesting in full for a performance-
based award determined as provided in Section 12(b)(2), except that the proportionate vesting amount will be determined 
with respect to the portion of the performance period during which the Participant was a Service Provider).   

 
(c) Other Change in Control.  In the event of a Change in Control that does not involve a Corporate 

Transaction, if within 12 months after the Change in Control a Participant experiences an involuntary termination of 
Service for reasons other than Cause, then (i) outstanding Option and SAR Awards issued to the Participant that are not 
yet fully exercisable shall immediately become exercisable in full and shall remain exercisable for one year following the 
Participant’s termination of employment, (ii) subject to clause (iii) below, any Full Value Awards that are not yet fully 
vested shall immediately vest in full, and (iii) to the extent vesting of any Award is subject to satisfaction of specified 
performance goals, such Award shall be deemed “fully vested” for purposes of this Section 12(c) if the performance goals 
are deemed to have been satisfied at the target level of performance and the vested portion of the Award at that level of 
performance is proportionate to the portion of the performance period that has occurred up to the date of such Participant’s 
termination of Service.  

 
(d) Dissolution or Liquidation.  Unless otherwise provided in an applicable Agreement, in the event of a 

proposed dissolution or liquidation of the Company, the Committee will notify each Participant as soon as practicable 
prior to the effective date of such proposed transaction.  An Award will terminate immediately prior to the consummation 
of such proposed action.   

 
13. Plan Participation and Service Provider Status.  Status as a Service Provider shall not be construed 

as a commitment that any Award will be made under the Plan to that Service Provider or to eligible Service Providers 
generally.  Nothing in the Plan or in any Agreement or related documents shall confer upon any Service Provider or 
Participant any right to continued Service with the Company or any Affiliate, nor shall it interfere with or limit in any way 
any right of the Company or any Affiliate to terminate the person’s Service at any time with or without Cause or change 
such person’s compensation, other benefits, job responsibilities or title. 
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14. Tax Withholding.  The Company or any Affiliate, as applicable, shall have the right to (i) withhold 

from any cash payment under the Plan or any other compensation owed to a Participant an amount sufficient to cover any 
required withholding taxes related to the grant, vesting, exercise or settlement of an Award, and (ii) require a Participant 
or other person receiving Shares under the Plan to pay a cash amount sufficient to cover any required withholding taxes 
before actual receipt of those Shares.  In lieu of all or any part of a cash payment from a person receiving Shares under the 
Plan, the Committee may permit the Participant to satisfy all or any part of the required tax withholding obligations (but 
not to exceed the maximum individual statutory tax rate in each applicable jurisdiction) by authorizing the Company to 
withhold a number of the Shares that would otherwise be delivered to the Participant pursuant to the Award, or by 
transferring to the Company Shares already owned by the Participant, with the Shares so withheld or delivered having a 
Fair Market Value on the date the taxes are required to be withheld equal to the amount of taxes to be withheld. 

 
15. Effective Date, Duration, Amendment and Termination of the Plan. 
 
(a) Effective Date.  The Plan shall become effective on the date it is approved by the Company’s 

shareholders, which shall be considered the date of its adoption for purposes of Treasury Regulation §1.422-2(b)(2)(i).  
No Awards shall be made under the Plan prior to its effective date.  If the Company’s shareholders fail to approve the Plan 
by March 26, 2020, the Plan will be of no further force or effect. 

 
(b) Duration of the Plan.  The Plan shall remain in effect until all Shares subject to it are distributed, all 

Awards have expired or terminated, the Plan is terminated pursuant to Section 15(c), or the tenth anniversary of the 
effective date of the Plan, whichever occurs first (the “Termination Date”).  Awards made before the Termination Date 
shall continue to be outstanding in accordance with their terms and the terms of the Plan unless otherwise provided in the 
applicable Agreements. 

 
(c) Amendment and Termination of the Plan.  The Board may at any time terminate, suspend or amend the 

Plan.  The Company shall submit any amendment of the Plan to its shareholders for approval only to the extent required 
by applicable laws or regulations or the rules of any securities exchange on which the Shares may then be listed.  No 
termination, suspension, or amendment of the Plan may materially impair the rights of any Participant under a previously 
granted Award without the Participant's consent, unless such action is necessary to comply with applicable law or stock 
exchange rules.   

 
(d) Amendment of Awards.  Subject to Section 15(e), the Committee may unilaterally amend the terms of 

any Agreement evidencing an Award previously granted, except that no such amendment may materially impair the rights 
of any Participant under the applicable Award without the Participant's consent, unless such amendment is necessary to 
comply with applicable law or stock exchange rules or any compensation recovery policy as provided in Section 16(i).  

 
(e) No Option or SAR Repricing.  Except as provided in Section 12(a), no Option or Stock Appreciation 

Right Award granted under the Plan may be (i) amended to decrease the exercise price thereof, (ii) cancelled in conjunction 
with the grant of any new Option or Stock Appreciation Right Award with a lower exercise price, (iii) cancelled in 
exchange for cash, other property or the grant of any Full Value Award at a time when the per share exercise price of the 
Option or Stock Appreciation Right Award is greater than the current Fair Market Value of a Share, or (iv) otherwise 
subject to any action that would be treated under accounting rules as a “repricing” of such Option or Stock Appreciation 
Right Award, unless such action is first approved by the Company’s shareholders.   

 
16. Other Provisions. 
 
(a) Unfunded Plan.  The Plan shall be unfunded and the Company shall not be required to segregate any 

assets that may at any time be represented by Awards under the Plan.  Neither the Company, its Affiliates, the Committee, 
nor the Board shall be deemed to be a trustee of any amounts to be paid under the Plan nor shall anything contained in the 
Plan or any action taken pursuant to its provisions create or be construed to create a fiduciary relationship between the 
Company and/or its Affiliates, and a Participant.  To the extent any person has or acquires a right to receive a payment in 
connection with an Award under the Plan, this right shall be no greater than the right of an unsecured general creditor of 
the Company. 

 
(b) Limits of Liability.  Except as may be required by law, neither the Company nor any member of the 

Board or of the Committee, nor any other person participating (including participation pursuant to a delegation of authority 
under Section 3(c) of the Plan) in any determination of any question under the Plan, or in the interpretation, administration 
or application of the Plan, shall have any liability to any party for any action taken, or not taken, in good faith under the 
Plan. 
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(c) Compliance with Applicable Legal Requirements and Company Policies.  No Shares distributable 

pursuant to the Plan shall be issued and delivered unless and until the issuance of the Shares complies with all applicable 
legal requirements, including compliance with the provisions of applicable state and federal securities laws, and the 
requirements of any securities exchanges on which the Company’s Shares may, at the time, be listed.  During any period 
in which the offering and issuance of Shares under the Plan is not registered under federal or state securities laws, 
Participants shall acknowledge that they are acquiring Shares under the Plan for investment purposes and not for resale, 
and that Shares may not be transferred except pursuant to an effective registration statement under, or an exemption from 
the registration requirements of, such securities laws.  Any stock certificate or book-entry evidencing Shares issued under 
the Plan that are subject to securities law restrictions shall bear or be accompanied by an appropriate restrictive legend or 
stop transfer instruction.  Notwithstanding any other provision of this Plan, the acquisition, holding or disposition of Shares 
acquired pursuant to the Plan shall in all events be subject to compliance with applicable Company policies, including 
those relating to insider trading, pledging or hedging transactions, minimum post-vesting holding periods and stock 
ownership guidelines, and to forfeiture or recovery of compensation as provided in Section 16(i). 

 
(d) Other Benefit and Compensation Programs.  Payments and other benefits received by a Participant under 

an Award made pursuant to the Plan shall not be deemed a part of a Participant’s regular, recurring compensation for 
purposes of the termination, indemnity or severance pay laws of any country and shall not be included in, nor have any 
effect on, the determination of benefits under any other employee benefit plan, contract or similar arrangement provided 
by the Company or an Affiliate unless expressly so provided by such other plan, contract or arrangement, or unless the 
Committee expressly determines that an Award or portion of an Award should be included to accurately reflect competitive 
compensation practices or to recognize that an Award has been made in lieu of a portion of competitive cash compensation. 

 
(e) Governing Law.  To the extent that federal laws do not otherwise control, the Plan and all determinations 

made and actions taken pursuant to the Plan shall be governed by the laws of the State of Minnesota without regard to its 
conflicts-of-law principles and shall be construed accordingly. 

 
(f) Severability.  If any provision of the Plan shall be held illegal or invalid for any reason, the illegality or 

invalidity shall not affect the remaining parts of the Plan, and the Plan shall be construed and enforced as if the illegal or 
invalid provision had not been included. 

 
(g) Code Section 409A.  It is intended that (i) all Awards of Options, SARs and Restricted Stock under the 

Plan will not provide for the deferral of compensation within the meaning of Code Section 409A and thereby be exempt 
from Code Section 409A, and (ii) all other Awards under the Plan will either not provide for the deferral of compensation 
within the meaning of Code Section 409A, or will comply with the requirements of Code Section 409A, and Awards shall 
be structured and the Plan administered and interpreted in accordance with this intent.  The Plan and any Agreement may 
be unilaterally amended by the Company in any manner deemed necessary or advisable by the Committee or Board in 
order to maintain such exemption from or compliance with Code Section 409A, and any such amendment shall 
conclusively be presumed to be necessary to comply with applicable law.  Notwithstanding anything to the contrary in the 
Plan or any Agreement, with respect to any Award that constitutes a deferral of compensation subject to Code Section 
409A: 

 
(1) If any amount is payable under such Award upon a termination of Service, a termination of 

Service will be deemed to have occurred only at such time as the Participant has experienced a “separation from service” 
as such term is defined for purposes of Code Section 409A; 

 
(2) If any amount shall be payable with respect to any such Award as a result of a Participant’s 

“separation from service” at such time as the Participant is a “specified employee” within the meaning of Code Section 
409A, then no payment shall be made, except as permitted under Code Section 409A, prior to the first business day after 
the earlier of (i) the date that is six months after the Participant’s separation from service or (ii) the Participant’s death.  
Unless the Committee has adopted a specified employee identification policy as contemplated by Code Section 409A, 
specified employees will be identified in accordance with the default provisions specified under Code Section 409A.  

 
None of the Company, the Board, the Committee nor any other person involved with the administration of this Plan shall 
(i) in any way be responsible for ensuring the exemption of any Award from, or compliance by any Award with, the 
requirements of Code Section 409A, (ii) have any obligation to design or administer the Plan or Awards granted thereunder 
in a manner that minimizes a Participant’s tax liabilities, including the avoidance of any additional tax liabilities under 
Code Section 409A, and (iii) shall have any liability to any Participant for any such tax liabilities.  

 



 

A-13 

(h) Rule 16b-3.  It is intended that the Plan and all Awards granted pursuant to it shall be administered by 
the Committee so as to permit the Plan and Awards to comply with Exchange Act Rule 16b-3.  If any provision of the 
Plan or of any Award would otherwise frustrate or conflict with the intent expressed in this Section 16(h), that provision 
to the extent possible shall be interpreted and deemed amended in the manner determined by the Committee so as to avoid 
the conflict.  To the extent of any remaining irreconcilable conflict with this intent, the provision shall be deemed void as 
applied to Participants subject to Section 16 of the Exchange Act to the extent permitted by law and in the manner deemed 
advisable by the Committee. 

 
(i) Forfeiture and Compensation Recovery.   
 

(1) The Committee may specify in an Agreement that the Participant’s rights, payments, and 
benefits with respect to an Award will be subject to reduction, cancellation, forfeiture or recovery by the Company upon 
the occurrence of certain specified events, in addition to any otherwise applicable vesting or performance conditions of an 
Award.  Such events may include termination of Service for Cause; violation of any material Company or Affiliate policy; 
breach of noncompetition, non-solicitation or confidentiality provisions that apply to the Participant; a determination that 
the payment of the Award was based on an incorrect determination that financial or other criteria were met or other conduct 
by the Participant that is detrimental to the business or reputation of the Company or its Affiliates.  

 
(2) Awards and any compensation associated therewith may be made subject to forfeiture, recovery 

by the Company or other action pursuant to any compensation recovery policy adopted by the Board or the Committee at 
any time, including in response to the requirements of Section 10D of the Exchange Act and any implementing rules and 
regulations thereunder, or as otherwise required by law.  Any Agreement may be unilaterally amended by the Committee 
to comply with any such compensation recovery policy. 
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